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EASTERN DISTRICT, JUNE TERM, 1819, — East’n District. 
‘ June, 1819. « 


Razstow 
RALSTON vs. BARCLAY & AL. oe. 
Banrcray & at. 


ApreAt from the court of the first district: _ claim for. 
per = 
‘ eee count of the de- 

Maruews, J. delivered the opmion of the fendaht’s ne- 
. . . e, . t - 
court. Both parties being dissatisfied with the ing the plain. 


judgment of the district court, each of them ap. mus be sect 
ally laid as 
pealed. che pasitien, 


The petition states that the defendants are in- 2nd will not be 
mitted ona 


debted to the plaintiffy in the sum of ZL. 4759, petition, which 


$ + ; ° 8 I 1 - 
15, sterling money of Great Britain, equal to a that the defen. 


certain amount in dollars and cents; money of {s"t's indebt- 


the U. S. and for greater certainty refers to’an count. 
A joint own- 


annexed account. The evidence in the cause er is liable for 


e as ordinary ne- 
consists of written documents and depositions, glect. ‘If he be 
in the habit of 


taken in direct and cross interrogatories, . In the having the com- 





' oe eae Some Sa dil mon ship insur- 
aarti ~~ trial in wee court, it appear- 09" and insures 





A a Hs Pe 


nai en 


ee ising hice wadininaibans 
tes i oar at be 


cemetaaigiipterireenpeminnrerseeremme tenn a 
, 





650 CASES IN THE SUPREME COURT 


“fine 1819 ed that the items of the plaintiff's account, con- | 
wr~w  Sisted of complaints of negligence and miscon- 
a a duct in thé defendants, in regard to property of 

Banctar & at. Which they had the éare sand management, and 

hisown half 1 unjust charge.of premium. of insurance on a 


only, he willbe quantity of cotton and tobacco of the defendant. 
liable to his co- : 
owner forthe § The counsel for the defendants excepted ge- 


_ nérally to all the evidence offered by “the plain- 


tiff, in support of his action, as. being irrelevant 
and inadmissible on. the allegations of his peti- 
tion. These certainly, without! looking: in the 
account, would lead to a belief, that the action 
was founded on an insimul computassent. But 
when examined and compared with the evidence 
offered in support of them, they are found to con- 
tain charges of gross negligence and fraud. The pe- 
tition does not state the cause of action, with that 
clearness and precision, which ought to be recog. 
nized inlegal proceedings. The obvious meaning, 
in acceptation of law, of the phrase indebted on an 
account is a.debt arising from services rendered 
on goods sold, the amount of which is not ascer- 
tained by an express stipulation. In cases, in 
which the obligation of the defendant to remune- 
rate is founded on negligence and fraud. it is in- 
cumbent on the plaintiff, to set forth the charge 
of negligence and fraud in his petition. _ Had the 
evidence, in the. present case, been offered by 
the plaintiff, such as it appears to be, in support 
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of the allegations jin his petition, and were there. Bast’n District 
no circumstance exhibited by the record, whick Wen y 


“wT 


fect knowledge of the charges, which they were Banczar San 


shew that the counsel for the defendamts had. per- 


called,on to contest, we should probably beof 
opinion that the exception ought to be sustained; 
But, it appears they had such knowledge before 
they entered on. the trial of the cause, from thé 
manner in which thé cross-examination of the 
plaintiff’s witnesses is conducted, andsother in- 
cidents: it is believed, that-now.to overrule thé 
opinion of the district, court, in,admitting the 
evidence, would be doing injustice, as the object 
of certainty aed explicitness, in settipg forth the 
course of action in a petition, .is.to-inform the de- 
fendant of the claims and pretentions. against 
which he has to contend. 


In. relation. to the merits-of the, ease, the evi- 
dence shews, thatthe plaintiff. and defendants 
were joint owners of the ship. Alpheus, which, by 
her register, stood inthe name of the defendants, 
who acted as ship's-husbands ; that they have 
been in the practice -of insuring the ship at her 
full value, thereby securing the interest. of the 
plaintiff and their own, untila voyage.attempted 
to be made, in 1816, in which she. was lest, 
wherein they had only insured one half of her va» 
tue, which they claimed for their own benefit. It 
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Bast’n Distt § is further sHewn in evidence, that the plaintiff, in 


June, 


www 1815, shipped on board of said ship, and ‘con- 


as. oad 


signed to the defendants, 300 bales of cotton and 


Banoxat & at. 30 hogsheads of tobacco, from New-Orleans tq 


Liverpool, and requested the defendants to ‘have 
insurance made thereon; that the letter advising 
them of the shipment, and containing a request to 
have insurance effected, was received only twa 
days before the arrival of the ship at Liverpool. 
These are the only important facts, established 
by the testimony on’ the part of the plaintiff, ag 
connected with the charges in his account. 

The first is opposed by the defendants, on the 
ground of want of 1 instructions to insure, and the 
second, ‘on that of having faithfully and honestly 
complied with the plaintiff's request by insuring 
his cotton and tobacco, paying the premium, &c‘ 
On this latter charge against the defendants, the 
only question which arises is one of fact, and ac- 
cording to the whole testimony relating to it, 
we see no reason to differ from the opinion of the 
jury expressed in their verdict. 

The plaintiff's right to recover, on account of 
the alledged neglect of the defendants, in not 
causing his interest in the ship to be insured, de. 
pends more upon legal questions. The evidence 
in the cause shews most clearly, that the plain- 
tiff and defendants were joint owners and part- 
ners in the ship, of which the latter had the eg- 













































OF THE STATE OF LOUISIANA, 658 


glusive possession, care and management. Ac- be ke Districe [ 
, 1879. 
eording to the law contractus quidem of the Ro- Ua, 
man digest, they are answerable to the plaintiff hyuee 
for ordinary negligence. They were bound to Bancuar & an 
take the same.care of his interest in the common 
property, which they did oftheir own. This _ 
they have not done ; having failed to insure for — 
him, whilst they did for themselves. .. They. are . 4 
liable also on another ground ; haying been: in 
the practice, of insuring the plaintiff’s interest in 
the ship. as, well as their own, it is,to, be presum- 
ed, that for that purpose they had proper authori. 
ty, and could not legally decline performing the 
same service, without making the circumstance 
known to him. Domat, 1, 15.) 4, art. 4. 
As to the plaintiff’s claim for a difference in 
the price, we are of opinion, that it is not sup- 
ported by the evidence, 


Icis, therefore, ordered, adjudged and decreed, 
that the judgment of the district court. be af- 
firmed, and that each party pay his own costs 
jn this court. 


Duncan for the plantiff, Livingston for the de- 
fendants. 
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East’n District. MORTMAIN ve, LEFAUX. a 
June, 1819. » 
aw 
Mowruay ~ PPEAL from the court of the parish and’ cit ity 

= of New-Orleans. 
Leravx. ; 


If one under- Marnews, J delivered the opinion of thé 
takes to com court. The plaimtiff and appellee instituted thig 
Periodic SUit, to recover compensation for services rei 


quits it before dered to the defendant, in editing.a Newspaper, 
its expiration, ‘ 

because the Called Le Moniteur. He relied on a writteg 
toning a niece agreettient entered: into by the parties, by which 
Dich be ditep. it was covenanted that he should: have the di. 
proves, he can- rection and management of the paper, during the 


cates absence of the defendant from the city, or at 
fas ne least for the space of one year, and that the pre 
ed fits should be divided among them. The peti 
tion states, that hé had- by great trouble and pain | 
procured: an increase of subscribers, that he had 
been conducting its publication for the space 
three weeks, with such diligence and discretion, 
as to promise considerable profit, when the de. 
fendant interfered, m violation of his eal 
and insisted, in opposition to the true interest 
both, on having published a piece of his owh 
composition, in favour. of monarchical power. 
In consequence of which interference, the ae 
tiff withdrew from the defendant’s printing of 
fice, and refused any longer to take upon him- @ 
self the care of editing the paper. . 
On this statement of the cause of action, tak- 
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en together with the written agreement of the ast’a District 


parties, we are of opinion, that the plaintiff has 
no‘right to recover. | 

Having by an express stipulation the care, and 
direction of the manner in which the Moniteur 
should be conducted, during all the time of the 
absence of the proprietor, or for the term of one 
year, whilst that period continued he was mas« 
ter of the press, and had as much right to refuse 
the publication of any improper piece, offered 
by the defendant, as of those presented by any 
other person.. He ought to have maintained his 
situation and standing as editor, and persisted in 
the fulfilment of his duties, under the contract. 
There is nothing alledged or proven against the 
defendant, which authorised the plaintiff, to de- 
‘line the performance of his engagements, dur- 
ing the period stipulated, and to sue for damages, 
as on a breach committed by the defendant. 


It is, therefore, ordered, adjudged and'decreed, 


that the judgment of the parish court be annul- 
led, avoided and reversed, and that judgment, as 
in acase of non-suit, be entered against the plain- 
tiff and appellee, and that he pay costs in both 
courts. 


De Armas for the plaintiff, Denis for the de- 
fendant. 
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East’ District 


June, 1819. 
wnv~ww 


Gomez 
v8. 
Benwevat. 


A slave does 


not become 
free, on his be- 
ing illegally 
_imported into 
the state. 
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GOMEZ vs. BONNE VAL. 


Arreax from the court of the first distrieg 
zt 

Dersicny, J. delivered the opinion of the 
court. ‘lhe petitioner is a negro in actual state 
of slavery : he claims:his freedom, and is bound 
to prove it. In his attempt, however, to shew 
that he was free, before he was introduced ig 
this.country, he has failed, so that his claim now 
rests entirely on the laws prohibiting the intro. 
duction of slaves in the United States. That the 
plaintiff was imported since that prohibition does 
exist, is a fact sufficiently established by the evi. 
dence. What right he has acquired under the 
laws, forbidding such importation, is the only 
question which we have to examine, Formets 
ly, while the act dividing Louisiana into two ter. 
ritories was in force in this country, slaves, in. 
troduced here in contravention to it, were freed 
by operation of law ; but that act was merged in 
the legislative provisions, which were subse. 
quently enacted on the subject of importation 
of slaves into the United States generally. Un. 
der the now existing laws, the individuals thus 
imported acquire no personal rights: they are 
mere passive beings, who are disposed of, ace . 
cording to the will of the different state legislaé — 
tures. In this country, they are toremain slaves; © 
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and to be sold for the benefit of the state. The sae ne ” 
plaintiff, therefore, has nothing to claim as afree- Gans 
man; and as to a mere change of master, should © Gomez. 
such. be his wish, he cannot be: listened to ina Benneen 


court of justice. 


It is, therefore, ordered, adjudged and decreed, 
that the judgment of the district court be af. 
firmed. 


Porter for the plaintiff, Davezac for the de. . 
fendant. 





BOUTHEMY’S EX’R vs. DUCOURNAU. 


AppzAt from the court of the parish and city if the vendoi 


covenant to 
of New-Orleans, chaste ualiots 


y of an incum- 
é ° ee brance, interest 
Maruews, J. delivered the opinion of the wilt not beal- 
The cuit ; lowed on t! 
court. ‘This suit is brought to recover the, last pricetil he. 
instalment of the price of a tract of land, which ‘ets 24 the 
2 vendee has 


belonged to the estate of the deceased, and was ee 
sold by the plaintiff to: the defendant. The act ing clear. 

of Sale states the existence of a mortgage, on the 

premises in favour of Berger, the vendor of Bou- 

themy, which the executor covenanted to have 

raised and cancelled, before the last instalment 

should become payable. The note, which was 


given for it, was made payable on the first of 
VoL. vi. $3 








East’n District. 
June, ; 
a 4 
ss 8 
EX’R. 
v8. 
Docovrnav. 
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March, 1815, but-the vendee in justice and equity 
and according to his stipulation in the act of sale, 
was ‘not bound to pay till the property should be 
freed from the incumbrance of the mortgage jn 
favor of Berger. The amount secured by that 


mortgage, as it now appears, had been paid off q 


and discharged long before the time, at which the 
last instalment of the price became due, accord. 


ing to the words of the note given for its pay- 


ment. But this was not’made known to the re. 
gister of mortgages, so as to have the mortgage 
regularly raised and cancelled, neither was the 
knowledge of it communicated to the defendant 
and appellant. It seems to have been a late dis. 
covery of the plaintiff and appellee himself. Pay. 
ment substantially extinguishes a mortgage, and 
as in the present case, the register had raig. 
ed Berger’s, in obedience to an erroneous order 
of the parish court, now, that it is clearly ascer- 
tained to be extinct by payment, the plaintiff 
ought to recover. 

The parish court having allowed interest, on 
the amount adjudged, from the time at which it 
appears to have been payable, according to the 


expressions in the note, it is contended against’ J 


this part of the judgment, that the principal was 
not due, till after the discharge of Berger’s mort- 
gage was explicitly made known to the defendant, 
and consequently, no interest ought to have been 
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allowed before that. time. This knowledge does Bast’s Districts 
June, 1819. 
not appear, to have been brought home to the wean, 


defendant, till the trial of the present suit. We Bowrarxt’s 


are, therefore, of opinion that the parish court v8. 
Ducovanau, 


erred. 











It is, therefore, ordered, adjudged and decreed, 
that the. judgment be annulled, avoided and re- 
versed, and this court proceeding to give such a 
judgment, as, in its opinion, ought to have been 
given inthe parish court, it is ordered, adjudged 
and decreed, that the plaintiff and appellee, reco- 
yer from the defendant and appellant, two thou- 
sand and twenty-five dollars, and that the former 
pay costs in this court. 


Morel for the plaintiff, Workman for the de- 
fendant. 


JOURDAN & AL. vs. WILLIAMS & AL. 


AprEat from the court of the first district. Ifthe marri- 
age contract ex- 
: presses that the 
Derzicny, J. delivered the opinion of the ee aneie 
court. The plaintiffs, as children and heirs of $2373, infour 
slaves appraised 


the late Mary Louisa Chauvin, wife of Louis F. a $2200, and 


Trouard, alledge that they are creditors of their te pare? 


ture, the pro- 
father, for the amount of the dotal and other PTO oenty of the 


perty of their said mother, and demand to be slaves passes to 
the husband. 
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a paid by priviledge the proceeds of sale ofa cer. | ] 
ww =tain mulatto girl, a slave of their said father, siz 9 t 
Jo * & AL Od at the suit of D.C. Williams, one of the de. — 


Wnts & 41 defendants. a 
The plaintiffs had put at issue, in the courtbe. @ } 
low, their whole claim on their father’s estate, | 
amounting, as they said, to seventeen thousand 
nine hundred and eighty-two dollars; but the — 
court decreed, that having failed to support it, 
they could not recover. f 
They have now reduced it to so much as may _ 
embrace their present demand, so that instead of 
taking into consideration the different items, of — . 
which it was composed, this court is called upon 
to decide only, whether the dot or dowry of their | 
mother is due to them in money, for should it be — 
so awarded, it is admitted by both parties that the 
sum here in dispute, to wit : the price of the mu. | 
latto girl Sophia, does not exceed the balance 
which they would be entitled to receive on that 
. : dowry. 
sa The only question, therefore, submitted in the © 
present case to this court, is, whether the proper. 4 
ty brought in marriage by the mother of the — | 
plaintiff, consisting of sundry negroes and some 
moveablé property, was delivered to their father 
under an appraisement amounting to a sale ; for 
if such was the case,, the ownership of those _ 
slaves and moveables was transferred to him: the, © 
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the things, and his property was from that amount 


on the part of the wife, that she brings for dowry, 
the sum of two thousand three hundred ® and se- 
venty-three dollars, in four slaves judicially 
appraised at two thousand and two hundred 
dollars, and the balance in cattle and furniture ; 
and on the part of the husband, that he ac. 
knowledges to have received the said sum of 
two thousand three hundred and seventy three 
dollars, in the slaves, cattle and furniture above- 
mentioned, of which he gives his formal receipt 
and acquittance.—-We do not conceive, how any 
doubt, can have arisen on. expressions so clear, 
that the articles composing the dot of the wife 
were transferred to the husband for the price of 
appraisement. The Spanish law did not require, 
as our code now does, any express declaration, 
that the property appraised and delivered to the 
husband, is intended to be conveyed to him for 
the price of appraisement. That resulted from 
the fact of appraising, and delivering on one side 
and receiving on the other for a given sum. Even 
in case of doubt the transfer was presumed. We 
deem it useless to dwell on so plain a question. 


It is, therefore, ordered, adjudged and decreed, 


ice Of appraisement was substituted in li ‘East’n District. 
price of app eu of cae 


ae. ™ 
legally mortgaged for the payment of that price. ane & aL. 


The expressions in the marriage contract are, Weurtans & ax, 
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4 eee arith that the judgment of the district court be annul. 
E . wow led, avoided and reversed ; and that judgment, be. 
*, Jovnpax & 4%. entered for the plaintiffs for the neat proceeds of _ 
q Wiruius% tithe sale of the mulatto girl Sophia, now in the -_ 
4 hands-of the sheriff; and that the costs in beth 


courts be paid; by the appellee D. C. Williams, 


Morel for the plaintiffs, Hennen for the defend. 
ants, : 


> 


NANCAEROW vs. YOUNG & AL. 


If the share AppEat from the court of the first district. 
of a part owner 


of a steam boat 


be attached, Dersrewny. J. delivered the opinion of the 
and the others 


— she do- ‘oouirt: John Nancarrow, the plaintiff in this: case, 
boat to them, being creditor of John House, a citizen of Ken- 
on giving bond tucky, sued out a writ of attachment against the 
aaa property of said House, in the first district of this 
bilitydoes not state, by virtue of which writ the steam boat 


eer the Franklin, whereof House was part owner, was at- 

defendant. = tached. The other owners, to relieve the boat 
from that attachment, came forward and filed’ 
their claim for the three fourths of that vessel, 
offering at the same time ‘“‘to give security to 
account for such part, as should be found to bes — 
long to the defendant John House, upon a final — 
adjustment of their respective claims and ac- 


counts, upon a due appraisement or sale of the 
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eae 5. 


Gnterest and share of the said John House.”—On ®ast’n Distrie 
the filing of that claim and on motion of the coun- verona “3 . 
sel for the claimants, it was ordered bythe court, a Be 
‘that the boat should be delivered to the claini- Wovne & us. 
ants upon their executing bond in the sum ‘of 
ten thousand dollars, with Maunsel White, their 
surety, conditioned to abide the judgment of 
the court in the premises.” —Judgment having 
been rendered against, House in favor of Nanear- 
row, for seven thousand one hundred and twelve 
dollars, and thirty-three cents, and only a part of 
that sum having been satisfied, out of the pro. 
ceeds of the sale of House’s share. in the steam 
boat Franklin, the present suit is brought against 
his co-proprietors, on the bond by them given, 
to recover from them the balance remaining due 
on the said judgment. 
To support this pretention, the plaintiff relies — 
on the expressions of the bond into which the 
claimants have willingly entered, ‘ to abide and 
perform ‘the final judgment to be made in the 
premises. ””—'l his, it is contended, is a promise 
to satisfy the judgment to be rendered against 
House. —But, the claimants did not subscribe 
this bond as sureties for House: House is not 
even a party to the bond. They subscribed the 
bond as principals, and gave surety besides: they 
subscribed as parties to the suit; and engaged to 
abide by the judgment to be rendered against 
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Esst’o District. them, on their offer “to account for the part of | 


June, 1819. 


SS a dA 


the defendant John House, in the steam boat 


Naxcannow Franklin.”” This bond, is not one of those which 
Youse & 4x. the law requires from -a defendant, who. wishes _ 


to relieve the property attached. These claim. 
ants were not defendants: they were third par. © 
tics, who complained that their property had been 
attached to pay the debt of another ; but at the 
same time, as they acknowledged that an undi- 
vided part of that property belonged to the de, — 
fendant, they prayed that the whole should be 
delivered to them, on their giving security to ac. 


_count for the defendant’s share, upon its appraise. — 


ment or sale. After this prayer, the property ig — 
ordered to be delivered to them, on their giving ~ 
bond with surety to abide by the judgment of the — 
court. This must necessarily be understood, in 
relation to their obligation to account for the — 
share of their co-proprietor ; but should it re. 
main doubtful, from the manner in which the — 
order of the court and the bond are worded, whe. 
ther these claimants intended any thing more 
than making themselves responsible for the share ~ 
of the defendant, justice commands to put upon | 
that bond, the most equitable construction, and 
will reject an interpretation which would tend to ~ 
make them pay the defendant’s debt, not only © 
out of his share, but out of their own, 
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It is, therefore, ordered, adjudged ‘and de- Rants Diswsict 


ereed, that the judgment of ‘the district. court be warw 
annulled, avoided and reversed, and that judg: — 
ment be entered for the defendants with costs, _ Youse & ar. 


Eustis for the plaintiff, Turner for the defend. 
ants. 


es ee 


TREGRE vs. TREGRE: 


Apreat from the court of the first district, A husband 
; may proceed, 
without his 
Dersicny, J. delivered the opinion of the ely ner, 
court. Antoine Trégre, the defendant, after the moveable pro. 


perty of a suc- 


death of Mary Barbe Haydel, his wife, caused ani cession accrued 


inventory of theif joint estate to bé made, and un- Pe.) 


der the 2d. section of the ‘act to amend the dence cannot be 
received of the 
ninth section of the eighth title of the first book irregularity of 
the proceedings 
of the digest, respecting tutors and curators of ofa family 


° ‘ meeting before 
minors, &c.””. obtained the whole estate to be ad the parish 


judicated to himSelf for its estimated value. The J"d#e. nee 


children of Antoine Tregre, and Mary Barbe ceedings be 


written in 
Haydel were nine in number, four of whom were French, they 


of age, and the others minors. Of these nine — 
children, four appear as plaintiffs in this case, and 
demand that the adjudication be declared null 
. and void, and that a new estimation, sale and par- 


‘tition of the property may be ordered. 
VoL. vi. 8¢ 








East’n District. 


wevews onthe pround, that the decree of adjudication 
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b 


The district judge has dismissed their petitiog 


being a judicial proceeding, their complaint 
against it ought to have come before him in the 
form of an appeal. This reasoning, we think, © 
Was Correct with respect to one of the plaintiffs, 
but not to all, for some of them were not parties 
to the adjudication, and therefore, could not have 
appealed, or if they could, were not bound tore. \, 
sort to that mode of proceeding as their only re. — 
medy.. .=° 
The principal grounds, on which the plaintifis 
rely, are, that the family meeting, whose consent 
is required by law to an adjudication of this na 
ture, was irregular and incomplete, and that the | 
proceedings on the adjudication were not writ 
ten in English, as all judicial proceedings ought 
to be. They have further alledged various other | | 
causes of nullity, which will hereafter be exam. | 
ined, if found necessary. : 
Previous to entering into an’ investigation of © 
the merits of this case, the relative situation of the | 
plaintiffs must be understood and fixed, anda | 
discrimination, between their respective rights, 
established. Two of the plaintiffs, Mary and Ci, ~ 
té Tregre are the wives of Elie Giron and Syk , | 
vain Roussel, who appear to have been present # 
at the inventory, appraisement and adjudication, 
and to have received their respective shares of — 
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- ae ee eee fee as 
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the whole estate; another, Eulalie Tregre, now w Bastin District 


married to G. Haydel, was, at the thme-of the in- 
yentory, a minor above the age of puberty, whose 
curator ad lites Elie Giron, signed the proceed- 
ings; the fourth, Joseph Tregre, was also a mi, 
nor above the age of puberty, whose curator ad 
lites was. then, and still is the same Elie Giron: 
The two first, have clearly no right to petition 
against the adjudication of so much of the pro. 
perty inventoried, as consisted of moveable pro- 
perty. A husband being by law authorised to 
proceed, without his wife, to the partition of the 
moveable part of a succession accrued to her, 
The claim of Kulalie Tregre is also inadmissible, 
so far.as it respects the moveable property, the 
person, who has married her since, being proved 
to have received, as well as the others, her share 
of the price of adjudication of the whole estate. 
As fo Joseph Tregre, who is still in the same si- 
tuation as on the day of the adjudication, that is 


. to say a minor assisted by the same curator, his 


petition is, on his part, premature, and on the 


part of his curator, a most extraordinary step, to 


say the least of it. 

The demand of the three married women, au- 
thorised by their respective husbands, to petition 
against their acts must be considered, so far as it 
respects the immoveable property and slaves, as 
strietly legal, whatever may be its aspect other. 


¢ 


NO 
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eae ae isa’ Wise ; and the enquiry now is, whether the adjus 
wer ication of that property to their father, wasmade. 

Tarors according to law. 

Tarors The attempt to shew, by parol evidence, that. 
the proceedings conducted by the parish judge | 
were irregular, and that the record of them does 
not contain the truth, was resisted by the defend. ~ 
ant, on the ground that no oral testimony can be 
introduced against matter of record, except only. 
where such record is attacked as false, and then, a 
under the rigid rules prescribed by law tothe par, © 
ty, who undertakes to prove the falsity. We | ‘ 
think, with the counsel for the defendant, that the | 
plaintiffs have not pursued such steps here, wa 7 
could entitle them to produce witnesses to im. 

peach these proceedings. 4 
But the counsel for the plaintiffs says that, 
supposing the proceedings to be otherwise reg 
lar, they are radically defective in one point, 
wit ; because they are not written in English a 
the constitution requires.—The language of oup” 
constitution is that, ‘all laws which may be 
passed by the legislature and the public record§, 
of this state, and the judicial and legislative Writy. 
ten proceedings of the same, shall be promulga & 
ted, preserved and conducted in the language iq” 
which the constitution of the United States i $ 
written.” m4 
It has been debated between the parties, whee | 
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a judge presiding as such to the partition of an 
estate, and decreeing the adjudication of it ac- 
cording to law, are stamped with the character 
of judicial proceedings, it is our duty to declare, 
that unless such proceedings are written in. En- 
glish, as the constitution directs, we are bound 
to pronounce them void. 


It is, therefore, ordered, adjudged and decreed, 
that the judgment of the district court be revers- 
~ ed; and this court proceeding to give such judg. 
ment, as they think ought to have been given 
below, do further adjudge and decree, that the 
adjudication made to the defepdant, of the slaves 
and real estate, inventoried as the common pro- 
perty of him and his children, be set aside and 
avoided ; and that a new partition of the said ob- 
jects be proceeded to according to law, reserving 
to. the defendant his right against the husbands 
of the plaintiffs, to compel them to account for, 
or refund the sums which they have received, as 
the shares of their wives in the appraised value of 
the said slaves and real estate, 


Morse for the plaintiffs, Moreau for the de- 
fepdant. 


ther these proceedings are such as the law calls East's —- 
judicial. But having no doubt, that the acts of ww 
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-  Bast’a District, PLANTERS’ BANK vs. GEORGE, 
Fane, 1819. 5 
wae 
Pasanens’ Appear from the court of the first district, 
BaNK 
“aA - Dersicny,-J. delivered the opinion of the 


Awitness, is Court. In this action, the Planters’ bank demand. 
not protected ed of the defendant, master of the brig Hannah 


from answering : em: 

a dais Si and Rebecca, the reimbursement of a quantity of 
e groun ) . ° e 

thathemay dollars, contained in a keg, which was sent to 

thereby make ° ° é 

himselfliable to be shipped on board of his vessel, and was, ag 


a civil suit. they alledge, lost through his carelessness.— 


The facts, however, being settled by a special — 


verdict, in which the jury have declared, that this 
loss did not happen through the defendant’s fault, 
there is no occasion to enquire into the merits of 
the case as they now stand. 


But the plaintiffs contend that, had the facts 


been presented to the jury, in the manner in which 


he had stated them, and which the court would — 


not admit, a different result would have been ob- 
tained from their verdict, It is, therefore, ne. 
cessary to ascertain, whether the district judge 
acted correctly in refusing to submit those facts 
to the jury. 

By the 10th section of the act, entitled, “ an 
act to amend the several acts, to organize the 
courts of the state,” it is provided ; ‘ that in eve- 
ry case to be tried by a jury, if one of the pat. 
ties demands that the facts set forth in the peti- 
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tion and answer, should be submitted to the said East's District. 


jury, to have a special verdict thereon, both par- 
ties shall proceed, before the swearing of the said 
jury, to make a written statement of the facts so 
alledged and denied, the pertinency of ‘which 


C 


statement, shall be adjudged of by the’court and — 


signed by the judge, and the jury shall be sworn 
to decide the question of fact or facts so alledged 
and denied, &c.”"—This provision, which is, we 
think, the last that was enacted on this subject, 
requires the facts to be submitted to the jury, as 
they are alledged and denied.—This seems.to 
have been understood as meaning, that the issue 
must be submitted to the jury nearly verbatim, 
as set forth in the pleadings. But should such 
have been the intention of the legislature, there 
was no necessity to provide that the pertinency 
of the statement of facts should be judged of by 
the court, for if the statement was to contain the 
allegations and denial in the words of the plead- 
ings, there was no doubt about their pertinency.— 
No such restriction, we conceive, was ever in- 
tended ; and no such restriction could have been 
prescribed without defeating the object of the law, 
which evidently is to enable the parties to ob- 
tain from the jury, their decision upon the naked 
facts, unconnected with any matter of law. Tak- 
ing this very case as an example, the petition 
States that the dollars here claimed were deli- 


June, 1819. 
Ne 
Pran reas? 
Bank 
v8. 
Gsone?. 
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Eastin District. yered to the defendant, and that they were 


June, 1819. 
ww 


PLANTERS’ 
BANK 


ve. 
Geroree. 





lost through his carelessness. To shew such a 
delivery, the plaintiff could certainly state as a 
fact that the delivery was made to an agent of 
the defendant; but finding that they were de. 
livered to the defendant himself, on evidence.of 
delivery to an agent, is a finding on matter of 
law, for what constitutes an agent, and how far 
be may bind his principal, are matters of law. 
Again, it is said in general terms, that these dol. 
lars were not lost by the fault of the defendant: 


_+—this is, to all intents and purposes, a general 


verdict; the result of a consideration of both law 
and facts. Yet, for aught we know, the facts, 
on which this opinion is predicated, might not 
warrant such a conclusion. The object of a spe. 
cial verdict is to establish facts, not inferences 
from facts One of the questions proposed by thé 
plaintiff was, whether the loss happened after the 
ropes had been tied round the keg of dollars, and 
while the crew of the brig, was by the direction 
of the mate, ‘hawling it on board. This was a 
proper fact to be submitted to the jury. Then 
the inference from it would have been, either 
that it happened through the defendant’s fault, 
or that it was not chargeable to him. But this 
inference was matter of law, because what con- 
Stitutes neglect in a carrier is matter of law. 

It is hardly necessary to travel out of this case, 


me | 
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for example, to shew that a verdict to be special, 
must state the naked facts and no more, and that a 
verdict on a question couched in general terms, 
will, ‘nine times out of ten, be found to include 
matter of law as well as of fact..«It appears: to 
us, therefore, proper to admit the parties to lay 
before the jury the facts of their case, ay naked as 
they can present them, and that no other restric- 
tion can.be imposed upon them, than to require 
such facts tu be pertinent to the issue. In this 
case, we think, that such part of the facts stated 
by the plaintiffs, as had no other object than to 
establish the agency of Taylor and Purdon, on 
this occasion, as agents of the brig,.were irrele- 
yant to the issue, in a suit against the captain 
alone, but that the rest was pertinent. 

The plaintiffs further complain, that a witness, 
by them summoned, was excused from answer- 
ing, because the questions put to him, tended to 
extort from him a disclosure of facts which might 
affect his interest, so as to make him liable to a 

civil suit. 

Upon a question of this kind, the ancient laws 
of the country can afford no assistance. Laws 
which required torture to be inflicted on witnes- 
ses, suspected of participation in a crime, to com. 
pel them to reveal their Own guilt and -infamy, 
would not be very tender in protecting a witness, 


when his interest alone was at stake. Such laws, 
VoL. vi. 85 


East’n District. 
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East’n es being at open war with the principles of ‘a free 
ww = ZOVernment, must be considered as abrogated in 


common with all dispositions, repugnant to the 
liberality of our institutions —Hence, as. much 


froma tacit conviction, that the former laws: of : 


evidence are sometimes adverse to the priviled: 
ges of freemen, as from the introduction of the 
trial by jury with all its concomitants and conse: 
quences, it has grown into practice to resort, 
upon, questions of evidence, to the principles,re. 
cognized in a country where liberty directs the 
administration of justice. 

Referring, therefore, to those doctrines, we find 
that, in England, it was long doubted, whether 
the respect due to individual security and com. 
fort, would permit to compel a witness to dis. 
close facts, which might subject him to a civil 
action, or charge him with a debt. Much was 
argued on both sides of the question ; decisions 
were given, disclaiming any right to extort such 
disclosures ; till at last, om a question referred by 
the house of lords to the twelve judges, eight of 
them, with the chancellor, \ were of opinion, that, 
provided the facts sought to be proved did not 
expose the witness to any penalty or forfeiture, 
he was bound to disclose them, though they 
should eventually subject him to’a civil suit. 


After that solemn adjudication, in‘a country . | 


where personal rights are so well understood; 
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. ° ° herin . to East’n District: 
there can be no inconvenience in-ad g Tune, 1819. 


oa 


those principles here, where the laws which we 
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derive from our former government are far from P=4"Txas? 


being so liberal. 1 Am. Law Journ. 223. 

In truth, it is difficult to conceive why, in the 
same court, where the parties themselves may 
be compelled to disclose the secret which may 
ruin their case, nay, where their silence, on such 
a question, is taken as an implied ‘confession of 
the fact, where the prejudice to be suffered by 
that compulsion is certain and immediate, wit- 
nesses, called upon to avow a just debt or confess 
themselves liable to a just claim, should be au- 
thorised to conceal the truth to the injury of 
others, merely because they may eventually be 
exposed to pay whiat they justly owe, 


It is, therefore, ordered, adjudged and decreed, 
that the judgment of the district court be revers- 
ed, and that this case be remanded, to be tried 
anew, with instructions to the judge to admit and 
suffer to go to the jury, the facts stated by the 
plaintiffs, except such part thereof, as relates to 
the agency of ‘'aylor and Purdon as agent of the 
vessel only, and also to admit the testimony of 
Thomas L. Taylor, and require his answers on 
all facts pertinent to the issue, although the dis- 
closure of such facts may expose him toa civil 
suit. 


BANK 
v8. 
GRORGE, 
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East’n District. — Livermore for the plaintiffs, Maydin for the 
une, ~. 
wv~w defendants, 
Puan pers 
BANK nities 
ps. 
_ Gronas. 


HUNT vs. MORRIS & AL. 


Where a suit Appear from the court of the first district. 
is not on trial <8, 
before the jury, ; 
itcannotbedis- Matuews, J delivered the opinion of the 
continued, pa : 
withousthe = GANT, he pleadings, as they appear on the re, 
eave of the oe oe : : 
court. _ cord, present a contest for decision arising in jp... 


The owners ° . . 
of a steam boat, C@tione. operis mercium vehendarum or contract 


which is de- .. of hiring of the carriage of goods: and the prin. 


stroyed by fire, 


are not liable to aj . s page “"s 
see ighiers, cipal question relates to the liability of carriers, 


ifit-appear, according to our laws on the subject of this spe, 


that proper di- . ; 
at was cies of bailment 


| °° 7 ° ; 
cayeh roy ‘The petition is in the usual form, and the 


happened in the nti ; 
welrodiette plaintiff claims damages to the amount of the ya. 


Dost wesoaa lue of certain goods and merchandize, contained 
trip up the ri- In boxes and packages, which were placed by him 
sr huring. 0 board of the steam boat Vesuvius, then lying 
maak wate in the port of New-Orleans, to be carried to Nat. 
ition i were Chez. He states that the goods were not deli- 
wood. vered according to contract, but were lost and 


destroyed by fire, on board of said boat, in con, 
sequence of the negligence and misconduct of the 
master and those employed under him. 


Before a discussion of the merits of the case, 
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it is necessary to dispose of a bill of exceptions es Eg 
taken by the plaintiff’s counsel to the opinion of Wan, 
the district court, in denying him the priviledge _ 
of discontinuing his suit ; after the trial had be- Monazs & az. 
gan and the evidence was closed, but before the 
case was finally submitted to the court for deci- 
sion | 
If the introduction of the trial by jury, in our 
system of jurisprudence, necessarily brings with 
jt all the rules of the common law of England, on 
that subject, it is clear, that a plaintiff may, at 
any time, before the verdict of the jury is record- 
ed, suffer-a non-suit; This practice which at 
first originated in the liability of plaintiffs to be 
amerced, when they failed in their suits, at the 
discretion of the king. pro falso clamore, since 
the disuse of amercements, has been continu- 
ed for their benefit, in cases in which they sup. 
pose, that sufficient evidence has not been given 
to maintain their claims. Admitting that this 
must be an inevitable consequence of the trial by 
jury, it does not appear to us, that an absurd in- 
consistency in practice, should be exhibited 
should a different rule prevail in cases, sub- 
mitted entirely to a court, competent to judge 
them both as to law and fact, wherein the discon- 
tinuance should be left to the discretion of the 
court. Issues of fact are not, in our system of 
practice, necessarily to be tried by a jury: their 
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trial in that way, depends on the optiomof ej. 
ther party : and, as by the choice of a defendant, 
a plaintiff may have his case submitted ‘to judges 
whom he would not choose, there is no palpable 
absurdity in allowing the opportunity, by suffer. 
ing a non-suit, to renew his action, in order to 
have it submitted to a court or a different jury, 
Bat, even should an apparent contradiction exist 
in practice, as it relates to the different modes of 
trial, by the court or a jury, arising from the va. 
rious codes from which our jurisprudence ig 
formed, it is not for us to correct it. In a form. 
er case, decided in this court, we have said that, 
after the commencement of the trial of a cause, 
it was discretionary with the court before whom 
it is pending to permit or not a discontinuance, 
and we see no reason, now, to alter this opinion. 
5 Martin, 20. The Spanishlaw provides that, after 
a contestatio litis, the plaintiff cannot discontinue 
or change his action ad libitum. Febrero, Cinea 
Juicios, 2, 3, 1, n. 219. 

The power exercised by courts of justice of 
allowing or refusing to plaintiffs leave to discon. 
tinue their actions, ought (like all their other 
powers) be used and directed by a sound and le- 
gal discretion, according to the particular circum: 
stances of each case. Why should a plaintiff, af: 
ter having harrassed a defendant by bringing him 
into court and compelled him, with great expense 


4 
































OF THE STATE OF LOUISIANA. - 679 


to enter into his defence, be permitted to dismiss ae rm ag 
his action at any time before judgment? Our UA 
laws and the practice of the courts under them,  =Hvxr 
give great latitude, for the amendment of plead- Monash tab. 
ings : continuances are obtained with facility, so 
as to allow the parties in an action to come fully 
prepared to trial, and prevent as much as possi- 
ble, surprise ‘and injustice, and when neither is 
likely to take place, no error or want of proper 
discretion can be attributed to a decision, which 
denies leave to discontinue. Whether injustice 
will probably be the result of such a denial, may 
be most clearly discovered after hearing all the 
evidence, as in the present case, under the cir- 
cumstances of which, as they appear to us, we 
are of opinion, that the district court did not err 
in refusing leave to discontinue. 


é~ 


The attempt of the plaintiff’s counsel, to dis- 
continue his action, seems to have arisen from 
an apprehension, that they had failed in proving 
sufficiently the delivery and value of the goods, 
although in argument, they insist strongly on 
the fullness and legality of the proof. Whether 
the evidence would or would not in this respect, 
| authorise and support a judgment in favor of the 
plaintiff, this court will not inquire, being of opi- 
nion that, under all the circumstances of the case, 
even admitting full proof of the delivery and va- 
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lue of the goods to have been made, the defend. 


ceo or ants are not liable for the loss of the property 





which was destroyed by the burning of the boat, 

In examining the responsibility of a carrier 
for hire, he must be considered as a bailee of 
goods for the purposes expressed in the contract 
and liable under it, according to the common im, 
port and meaning of such a contract, where no. 
thing is expressed, which creates an increase of 
obligation: and, here we may lay aside all the 
doctrine on the subject, as inapplicable, which 
proceeds from the principle of holding common 
carriers responsible like insurers. Considered 
simply, as bailees on a contract of hiring of car. 
riage, they are answerable for ordinary neglect, 
which is the omission of that care, which every 
man of common prudence, and capable of go. 
verning a family takes of his own concerns, — 
This is a definition and rule laid down, by Sir 
William Jones, as founded on the plain elements 
of natural law, and the principles contained in the 
codes of different nations, on this branch of ju- 
risprudence, which we believe, to be in conformi- 
ty with the provision of our own laws on this sub. 
ject. 
Our statute provides that, ‘carriers and wa- _ 
termen may be liable for the loss or damage of | 
things, entrusted to their care, unless they can 
prove such loss or damage has been occasioned 
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by accidental or uncontrolable events. Civ. Code, 
384, art. 63. The French text has the words 
cas fortuit. ou force majetre. By another arti- 
cle they are subjected to the same‘obligations and 
duties, which are imposed on tavern’ keepers, 
art. 61. These are made responsible for thefts 
and damage’ done ‘to ‘the goods deposited with 
them, whether they occur by the acts of their 
servants or persons who frequent the ‘tavern : 
ahey are not answerable for robbery, nor where 
the theft is committed after breaking open the 
outer door, or by any ether extraordinary vio- 
lence. This clause seems to relate solely to 
thefts of property, deposited with an inkeeper, 
and we cannot perceive its applicability to the 
present case, although relied on by the counsel 
of the plaintiff. 

, The rule, by which the responsibility of car- 
riers for loss or damage is to be ascertained, is 
found in the part of the code just cited. They 
are excused by accident, or ‘overpowering force, 
cas fortuit ou force majeure, wherever the first 
does not occur by their negligence, and they do 


_ not unnecessarily goin the way of the latter. —In 


other words, if they have used that due diligence 
in the performance of the contract, which the na- 
ture of their situation requires. It appears, by 
the expressions of the code, that the acciderit or 


overpowering force must be proven by the car: 
VoL. vr. 6 


East’n District. 
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East’n District. rier, in-order to excuse his failureto .perform his 


undertaking; according to agreement. Incases, 
where the loss or damage arises from occurren. 
ces entirely beyond the control of the Carrier, 
such as' an. attack by the public.enéemy;. a. storm 
or tempest, it is enough for him to prove the faet, 
and he who claims,compensation for the loss isto 
prove the fault,or -misconduct of the carrier, ip 
order to recover against him... But, in those ca 
ses, which are not readily supposed to -happety 
without negligence, such as a loss by robbery, - 
fire, &c. the carrier is bound to shew, that they 
happened without any fault or negligence on hig 
part, which, being a negative proposition, can 
only be established by evidence of the ordinary 
care and attention, usually given by diligent men 
on like occasions. Curia Philipica, 509, art. 31, 

This rule gives to the plaintiff the advantage 
of implied or presumptive evidence of negligence, 
on the part of the masters and owners, which they 
are bound to disprove by shewing due diligence. 
How far they have succeeded in this, is to be as- 
certained by the evidence and circumstances of 
the case. 4 

The plaintiff thought fit to place his goods on 
board of a steam boat, which, being propelled 
through the agency of fire, must from the nature © 
of things, be more expressed to destruction by 
that element, than boats which are so by the ap- 
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plication of ordinary powers?! ‘At the ‘time! when ©sstn’ District. 


the boat'was burnt; the agent of the ‘owners (who 
has become one of ‘them since! the boat was re- 
pdired) was on board asiwell/as the master. ‘The 
usual number of men skilled in this’sortoof navi: 
gation were employed, in conducting the boat ‘on 
the short trip made for-the purpose of procuring 
wood. during ‘which’ the atcidént Happened, 
which destroyed the boat arid Sedrgo.! "We are 
clearly of opinion, that shis’trip/of itself does ‘not 
establish such a neglect; on the part: of the’ mas- 
ter.and agent, as:will authorise altecovery against 
them<or: the‘ owners): ‘The ciretmstanée’ undér 
which it’ was' undertaken, ‘aryd" the ‘occurrence; 
whilst) itowas dn: execution; aré': much! relied on 
by the counsel for the’ plaintiff, 4s shewing what 
they termactual negligence; ii leaving the port 
late;'so that the’ boat would ‘probably ‘be in the 
night ‘on ‘her ‘return,’ atid “suffering ‘her to get 
aground, whilst the hands were getting in the 
wood. 

As to the time of day, in which the trip was 
begun; it thay ‘be observed) that’ ‘all masters of 
steam ‘boats, ‘are’ in the constant habit oft running 
~ them by night, whenever extraordinary darkness 
does not forbid it, and this appears tops a a suffi. 


cient excuse for the Conduct of the parties. in the, | 


present case. The risk by fire, if there be any 
difference, is less by night than by day, because 
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its ‘commencement in any part. of the boat would 
be more readily discovered insthe dark... The 
circumstance of the boat being run aground, in 
the slight degree, in which it:appears fromthe 
evidence that she was, is one of these: accidents 
which often happen, in this kind of navigation, 
in which the boats, have so frequently to approach 
the shores of the river, for the purpose,of getting 
wood ; and_jt ought not to be considered as proof 
of culpable.negligence. , 

It appears, from the whole tenor of the! evi. 
dence on the part of the defendants, that the mas. 
ter, and all his.men on board, were in. the actual 
performance of thejr respective duties, when the 
unfortunate event-occurred, which involved the © | 
property of both the plaintiff and defendants in | 


one common destruction, and that no negligence 


can be attributed to those who were concerned. 
in the navigation of the boat, which was consume 
ed together with her cargo. It is to, the, plaints 

damnum absque re ageey O% 


It is, therefore, ordered, adjudged and, de, 5 || 
creed, that the judgment of the district court be 
afirmed with Costs. ys rag 


Ellery for the plaintiff, Livingston for the de- 
fendants, 
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HARROD & AL. vs. GLENNIE, & AL. East’n District. 
June, 1819. 
‘Appeal from the court of the first district. . qunrop& az. 
~ 08. 


; $ . ss ; G ¢ & 
Maxzrtn, J. delivered the opinion of the court. eater ih 


atAts j i m If A’s agent, 

The plaintiffs obtained a writ of attachment, Mirfak | 

against the property of the defendants, which was e4, draws bills 
3 bea . on him, which 
levied on one hundred and thirty-seven tons of are ehdorsed 

me a id by B., 
iron, the cargo of the brig St. Paul. Bartlett whacoadh the 


and Cox, claiming the iron as their property, in. ae 





tervened in the suit, and thier claith was sustain. shipsacargofor | | 


The plaintiff led mel pe ope 
The plaintifis appealed. and risk, an 
ed. E PP 4. teslioes re- 
ceiving the car- 
The facts, as they appear by the record, are as go, denying the 
7 authority of the 
follows: James Carleton presented himself to the drawer, and 


claimants, as the agent of the defendants, on fhe sweeud, 
i i and afterwards 
whom he drew bills to a considerable amount, °° *} see 


which were endorsed and sold by the claimants, ma or oe 


who with a part of ‘the proceeds purchased a turn one for the 


quantity of tobacco, indigo and sugar, which they reget? a 


shipped on board of the brig St. Paul, for the ‘s sh scigent 


account and risk of the defendants, .and which B. after paying 
‘ the protested 


were consigned to A, Gleg and Son, of Bergen, bill, receives 
“49 ‘ . the return car- 

On the brig’s arrival at that port, the consignees go, it cannot be 

directed the master to praceed to Gottenburg pare mona 3% 

address himself tv R. Dixon. This: gentleman, 

having suspended his payments, when the brig 

_ reached Gottenburg, J. Dixon his brother, at the 

request of the master, wrote to the defendants, to 


_ Inform them of the brig’s arrival and to ask their 
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Past’n District. ’ i 
pitty orders. Inthe mean'time, the cargo was stored. 
we“ The defendants, in their answer to Dixon, in. 
= formed him, that as the cargo of the brig had 


Gumnere & 40 been shipped.by Carleton, without.their authori. 


ty, in any shape whatsoever, they did. not ae. 
knowledge it to be on their account or risk, and 


_ requested him to secure for them, out of the pr ro, j 


ceeds of it, J. 247, 4, stg. the amount of the pre. : 
mium of the insurance made by them, at Car. 
leton’s réquest. On this, J. Dixon, at the mas. 
ter’s solicitation, sold the cargo, and out of the 
proceeds purchased the iron, which the plaintiffs 
have attached, and which was consigned to the 
owners of the outward cargo of the brig. : 

The bills drawn by Carleton on the defendants, 
endorsed and sold by the claimants, were retum. 
ed duly protested and were, paid by. the latte, 
On the arrival of the brig; and. previous to: thea 
tachment of the plaintiffs, her cargo, the affairsof 
the claimants being suspended, was turned-over — 
to Montgomery and son to sell it, and accountto — 
them for the proceeds. 

Besides the outward cargo of the St. Paul, the 
claimants, ‘having raised money by the sale of — 
Carleton’s bills on the defendants, loaded another ~ 
brig, the Moscow, which on her return there at- 
tached without effect. " 


The plaintiffs must fail, in this case, unless 2 
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shew that the defendants, might have compelled East’n District. 


the claimants to deliver to them the return cargo 
of the St. Paul, and this it is contended they 
could, because, by the payment of the premium 
of insurance on the outward cargo, they ratified 
and adopted the purchase and shipment of it; 
and the property of it having once been vested in 
them, no act of theirs can divest the plaintiffs, 
their creditors, from the right of attaching it. 
Neither the premises nor‘the conclusion ap- 
pear to us correct. Notwithstanding, their dis- 
approbation of Carleton’s conduct, they might to 
avoid a loss, which it might be their interest ‘to 
avert, insure the cargo: and, if they had approved 
of his conduct and accepted the shipment they 
might, at any time, before any creditor of their’s 


attached the cargo, with the consent of the ship: 


pers, the present claimants, decline ‘considering 
it any longer as their own. This they have done, 
and the claimants afterwards and before any at- 
tachment, by taking the iron as 'their own, have 
sanctioned the act of the defendants. “Now the 
latter could not successfully, at the time of the 
attachment, demand the iron from the claimants ; 
Carleton had no right thereto: the district court 
consequently, correctly considered it as the pro- 
perty of the claimants. 


It is, therefore, ordered, adjudged and decreed, 
that the judgment be affirmed with costs, 


June, 1819. 
SS ee a 
Harrop & an. 
ve. 
Guennte & az. 
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Livingston for the plaintiffs, Duncan for the 


sai ‘defendants. 


GLENNIE & At. 


sold by her hus- 





\ : ; 
NADAUD vs. MITCHELL. ; 


Arpeat from the_court of the first districg, 


Dersicny, J. delivered the opinion of the 
court. The plaintiff claims a right of tacit mort: 
gage, on a certain slave sold by her husband tg 
the defendant. The special verdict, found by 
the jury on the only fact submitted to them, — 
shews that the plaintiff brought into Marriage, as 
dower, a sum of two thousand and forty-three 
dollars ; the defendant did not deny, that the pro. 
perty found, in the possession of the plaintifPs. 
husband, fell far short of that amount; but she. 
alledged certain facts in evidence of the plaintiffs | 
claim, none of which she attempted to prove, 1 
There is no complaint, that she was prevented 
from proving and submitting to the jury any of 
those facts. The case is before us on the special 
verdict, and nothing else. However hard, there- 
fore, this case may be, there is no ground oa 
which relief can be given to the defendant. | 


Itis, therefore, ordered, adjudged and decreed, 4 
that the judgment of the district court be afirm- 
ed with costs. 


4, Hennen for the plaintiff, Porter for the defend- 
ant. 
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7 ; East'n District! 
ANDRY & AL. vs: FOY: nt Distt 
‘4 | : we 
: Appeat from the court of the parish and city Awony & at, 
— 
my of New-Orleans, ‘i Fox. 


inti ; f - os; Although se- 
. The plaintiffs bought from the defendant, nine yo.) slaves be 


é ‘ j Ee] bought togeth- 
slaves, for $10,500, payable in their note at One ree roe im. 

year. Six of them having successively ranaway, gle price, the 
j s : sale will not be 

they brouglhit the present suit for the rescission rescinded for 
ae. : é all, if any num- 

of the sale, alledging that the slaves were addict. per tess’ than 


. i j : a the whole have 
éd to running away, in the knowledge of the de- pot  edbibiae: 


i ‘ * y& |} ry defect. 
fendant, prior to the sale. T here was judgment re 
for the rescission of the sale as to the six slaves, even from the 

: - inception of the 
Who ran away, and the defendant was condemned suit, is allowed, 

s - , ’ : ; when the sum 
to the payment of $6500. Both parties appealed. due is liquidat- 
ed by the judg- 
ment only. 





Mazureau, for the defendant. The parish court 

cl erred, in rescinding the sale, as the defendant, by 

: the act of sale, bound himself to warranty against 

the maladies, which give rise to the redhibitory 

| action, and against all troubles of eviction : which 

4 was excluding all warranty in regard to moral 
defects. | 

The defendant, having in his act of sale de- 

clared the names of his vendors, the dates of their 

4 acts of sale, with the offices, in which they are to 

be found, the plaintiffs ought to impute, to their 

own negligence, their ignorance of the bad habits 


of the slaves, as they wduld have been informed 
Vou. ¥1. 87 
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of them, if they had taken the trouble to examine - 
these acts. 

The correspondence of the parties, before the 
sale, shews that the plaintiffs eonfined -the re. 
sponsibility of the defendant, with the regard to 
the running away of the slaves, to a period of* 
fifteen days, during which he had them on trial, 

There is not any evidence on the record from 
which it may be fairly concluded, that the habit 
of running away existed in the slaves, be the 
sale to the present vendees. 

Admitting, that all these points may be deter. 
mined against us, the judgment of the parish 





court is erroneous, on account of the extraya. 
gant sum at which the slaves, whose sale isde. . 
creed to be rescinded, are valued—it is also erro. 
neous in refusing to the defendant a reasonable 
hire for these slaves, while they were with the 
plaintiffs, and lastly, in allowing to them interest 
on the sum awarded. This sum, being unligui- 
dated till the judgment of the parish court, could 
not legally bear interest. This court held so in 








Pierce vs. Flower & al. 5 Martin, 388. 


Moreau, for the plaintiffs. In the sale of slaves, | 


the vendor’s warranty for corporal or moral de- 
fects, which give rise to the redhibitory action is 


always implied, and the silence of the parties in | 


the present case, with regard to moral defects, 


~_ OtlUCU PTF Olt) OCC 
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cannot be considered as a waiver on the part of ap lhe yg 


the plaintiffs, of the action which the law gives 
to vendees, if the slave be addicted to the habit 
of running away. Servus fugitivus vitiosus. The 
warranty, in such a case, is of the nature of the 
contract and will exist, notwithstanding the par- 
ties have beensilent thereon. Code Civ, 356, 
art.65. Pothier, contrat de vente, n. 181. 

It istrue the warranty, not being of the es. 
sence, but only of the nature of the contract, may 
be excluded. But the exclusion must either re. 
sult from the formal expression of the intent of 
the parties, or necessarily result from the 
clauses of the contract. Part. 5,5, 66. Curia 
Philip. 321, n. 28, and the vendor ‘will be liable 
even, if the warranty be excluded, if he concealed 
the defect scienter, or otherwise acted malé fide. 
Macarty vs. Bagneres, 2 Martin, 149, Code Civ: 
357, art. 68, Pothier, contrat de vente, n. 229, 
Rodriguez's note, on ff. 21, 1, 14. 

The defendant, therefore, is liable for the ha- 
bit of running away of these six slaves, because 
the legal warranty was not excluded, and if it had 
been, because he did not act with good faith, 
having concealed this moral defect from the 
plaintiffs, to whom he was bound to declare it: 


That he was acquainted therewith, appears from | 


the act of sale of W. Brant to him, by whom 
Lindor is sold, without any warranty for moral 
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sev = Hopkins, by whom Horace, Anthony and Sandy 


Ses & 4« are soid to him as runaway slayes. 


For. 





Eastin District. defects, and the acts of sale of M‘Ci 
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" trial, and that should any of them runaway, dur. - 
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askey and 


The. regis; 
try of the jail shews, that-these four slaves were 
confined for running away, as well as Johmang © 


Isaac, while they were in the possession of the | 


defendant. Farther, A. Abat. the broker, by — 
whose intervention the purchase was effected has 
deposed that, according to the defendant’s in, 
structions, he offered them, to the plaintifi, as a 
good and-well disposed slaves. 

If the defendant was bound to declare, aswe 


have shewn, the habit of running away of those ; | 


slaves, he cannot clear himself under the pretence — 
that he gave the names of his vendors, the dates — 
of, and the places in which his titles could be — 
seen by the plaintiffs, especially as we have shewn s 
that he instructed his broker to assure them, that — 
the slaves were good and well disposed. 

The correspondence between the parties, to 









which the defendant’s counsel refers, shews only’ 
that some of the*slaves having, manifested some | 
reluctance to go with the plaintiffs, they stipulat. 

ed, that they should keep these for a fortnight on — 


ing that time, the defendant should support the 





loss. The plaintiffs’ intention was to guard 
against the consequences of the purchase of slaves 
disposed torun away, butof whose habit to escapg 
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Jegal evidence might not be attainable. 


to vendors. 

‘ On our part we contend, that the parish court 
erred in decreeing a partial rescission of the sale 
only. The slaves were sold as one entire gang 
for one price. It is in evidence, that the defend- 
ant, delaying the delivery of four of ‘these nine 
slaves, and being’ pressed' by the plaintiffs to: de: 
liver them, offered to keep them, under a deduc- 
tion of $4500, and was answered that the plaintiffs 
svould have all or none, : 

Although it be true, as a general ptinieipte that 
when several things are suld together, the sale is 
only to be rescinded as to the one which has‘a 
rehibitory defect, it is otherwise when it appears, 
that the vendee would not have bought the others 
without it. 

In the present case, the circumstance, of all the 
slaves having been purchased for one price, is 
evidence of an intention o plaintiffs not to 
purchase them separately. ‘ What has been 
said, as to slaves sold as comedians, or the like, 
takes place when they have not been sold sepa- 
rately, but as constituting a gang, and a circum- 
stance which causes this to be presumed is, that 
one price has been given for the whole. There- 

fore, Africanus says, that when several things of 


This East’n District 
June, 1819. 
precaution, cannot be considered as a renuncia~ Ween, 
tion of the redhibitory action which the law gives be & as. 
ey. 
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the same kind, as several players or a troop of — 
comedians, are sold, inquiry is to be made, whether _ 
a price was agreed upon for each, or whether one 4 
only for all, and this will shew whether there was 9 
‘one only or several sales; this will enable usto § 
determine, whether the vendor is to be compel. 
led to take a sick slave only or all. C. 33, Afrie, 


lib. 7, quest. ‘This agrees with what is said by 


Labeo: if you have sold several slaves, war. 
ranting the health of all, although all be not sick, ; 
but one or more, you will be liable as to all on © 
your warranty. L. 64, § 1, Pompon. lib. | 
epist.”’ 1 Pothier, Pandecte, 21, 1, 2, sect. 5 


§ 1, n. 65. 
Admitting, however, that the parish court 


correct in rescinding the contract, as to the sit: 


slaves only, it has erred, in ascertaining tl 

sum, which the piaintiffs are entitled to recover, 
There is onthe record a list of the slaves soldi 
in the handwriting of the defendant, in which | 
their respective qualifications and talents are spe | 
cified, as well . ages. From it, this court | 
will perceive that the three slaves, whom the | 
plaintiffs are compelled to keep, are the oldest and _ 
those who are represented in that list as the less ” 


valuable. Yet, the defendant is decreed to pay ‘ 
$6500, for the six youngest and most valuable ~ 
that.is to say, at the rate of $1085 per head, © 
while he will receive for the three others, $4000, 


that is to say, $1333,33, a head. 
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Mazureau, in reply. The sole circumstance, 
of a number of things of the same kind. having 
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ili 


been sold for one price, does not suffice to induce A™*5® 4% 


a court to conclude, thatthe intention of the ven- 
dee was not to acquire them individually. Pothier 
in his pandects, after the part of them which has 
been cited by the plaintiffs’ counsel, adds : :this 
circumstance is not always sufficient to establish 
the presumption, that the parties intended to 
treat separately of the things sold, and not: indi- 
vidually, for although these things were sold al- 
together and for one single price, they may ‘have 
been considered and valued separately, and vice 
versa. It is possible that there should be but one 
sale, although the several things be bought each 
for its distinct price, and the sale will be rescind- 
ed as to all, for a defect in one of them; which is 
ordinarily the case as to a troop of slaves,.educa- 


_-ted as comedians, a span of horses. or of mules, 


In which cases one is of little use without the rest. 
Pothier, Pandecta, loco citato, l. 1, § 1. 

In the present case, the slaves sold were field 
hands, their value consisted in their strength, and 
the services of any one of them were quite in. 
dependent from those of the rest or any of them. 


As a comedian cannot act alone, and a spanof hor- 


ses, well paired, are of much greater value, if pos,- 
sessed together, tha if owned individually, the 
presumption that he who.purchases comedians or 


For. 
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a span of horses, would not have given the same 


price for each slave or horse, if he had noticon: - 


templated the additional value, which results 
from the connection or match, ae 

Even in regard to the slaves, who have beey 
taught any of the handicraf trades, which are'con.’ 
sidered as useful on a plantation, as the trade of g 
carpenter, blacksmith, mason, or wheelright; the 
value of such is not atall increased, from the cire 
cumstance of their being acquired together. ‘He 
who possesses a carpenter, may procure a black. 
smith or mason with facility, if he be in posses. 


_- gh 228, gp fot .§ 2h efi elUFUhLlULOlUllOU 





sion of the means. But he who is possessed ofg 


horse, will not with the same facility, find the | 


opportunity of procuring one that ‘may mate | 


him in height, bulk, color, shape and speed: s6 i 
at Rome where slaves were trained to scenic pes | 
formances, a number of them trained together, — 


and used to act the several. parts of certain 
plays, suffered a great diminution in their value, 
when they were sold sepurately. 


Martin, J. delivered the opinion of the court, 
after stating the pleadings and the evidence. It 
is true, the slaves were not sold separately and 


for distinct prices, and after the sale, the ven. 


.dees refused to retain any of them, and rescind 
the sale for the others. but insisted on an entire 
compliance with, or an absolute rescission of thé 


I: 
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eontract, These circumstances do-not, however; apy tee ee 


appear to us sufficient to authorise the vendees in 
demanding the rescission of the’sale “of all:the 
slaves, on account of a redhibitory defect, in oné 
ér more of them. For, they did not constitute a 
whole, as a company of comedians or a span of 


" horses, in which the value of each of the compo- 
_ nent parts, is increased by its union to the rest. 


It is true, after the sale, the vendees declared 
their willingness to annul it i toto, and refused 


to do so partially—a circumstance, which is pre: - 


sented to us as giving rise to the presumption, 
that they would not have agreed to the purchase 
of any number of these slaves, less than the whole. 
The presumption, however, appeats to us too 
slight to be received as evidence : we therefore 
éonclude, that the parish court did not err, ‘in 
refusing to rescind the sale in toto. 

The habit of running away is a rédhibitory 
vice. Civ. Code, 358, art. 79. A warranty 
against it is, therefore, of the nature of the con- 
tract of sale of slaves, 2. e. it needs not to be ex- 
pressed in the deed. Hence the silence of the 
vendor in this case, as to this warranty, does not 
prevent him from being bound thereto. Neither 
does it appear to us; that the circumstance of his 
Having disclosed to his vendees the names of his 


Own vendors, and referred, in his act of _ to 
Vou. vi. 88 
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Anpry & At. 
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those of the latter, in any degree lessens his:lias 
bility. 


sence of the contract, may be excluded by: the 
agreement of the parties. But this agreement 
must be proven, and the exclusion must be a fair 
one, that is to say, the vendor must be ignorant of 
or disclose the existence of the vice. In the’pre. 
sent case, it is clear, that the disposition of six 
of these slaves to run away was known to: the 
vendor, and that he did not communicate it to 
the vendees. The understanding of the parties, 
that the slaves should remain on trial, duringa 


fortnight, with the vendees, at the risk of the'ven. — | 


This warranty, however, not being of wl a 


dor, in case they ran away, does not enable us to — 
conclude, that. the intention of the parties was — 
that, if after that period, they or any of them ran 
away, and the vendees could prove a previous © 


habit of running away, they should not avail — 


themselves of the legal warranty. 
The existence of this habit in the six slaves, of 


whom the sale is rescinded by the judgment of — 


the parish court, clearly appears from the evi- 
dence on the record, particularly the deposition 
of the jailor and the orders of the mayor. 

The defendant was bound, at the inception of 
the suit, to reimburse the price of these slaves, 
but this price was not fixed by the parties and 
required to be liquidated: the parish court, there- 
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fore erred, in allowing interest from the date of — “at 


the judicial demand : but no hire can be allowed. 


vagant and the vendees insufficient. Perhaps this 
is the best evidence of its correctness. It does not 
appear to us so materially incorrect as to.author- 
ise our interference, 


It is, therefore, ordered, adjudged and decreed, 
that. the judgment of the parish court. be annul- 
led, avoided and reversed, and this court pro- 
ceeding to render such a judgment, as in its opi- 
nion, ought to have been rendered in the parish 


court, it is ordered, adjudged and decreed, that 


the sale of the negroes Lindor, Tony, Sunday, 
Isaac, Horace and Boucaud, be rescinded and 
made null and void, and that the plaintiffs do re- 
cover from the defendant the sum of six thou- 
sand five hundred dollars with costs in the pa- 
rish court, and that the plaintiffs pay costs in this 
court on both appeals. 
See the same case, 7 Martin, 33. 


— Dio 


DESSE’S vs. PLANTIN’S SYNDICS: 


Apreat from the court of the first district. 


Martn, J. delivered the opinion of the court. 


mi Ag ay 
Both parties complain of the valuation made «> & at. 
’ jn the parish court, the vendor thinking it extra. 


; For. 


The creditor 
of a partner has 
no right to be 

laced on the 
ilan of the 


The plaintiffs alledge, that there existed a com- partnership, 
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Basin Dini mercial partnership, between the respective int 
wow solvents of the parties, and pray that they may 
» Deer be admitted by the defendants to participate in 
Prastix’s the dividends and distribution of the monies pro, | 
Synnics. <.. 
ceeding, from the estate of the defendants* insok 
f his debt- : ; . 3 
or’sco-partner, VENt, as well as her other creditors, offering the — 
reciprocity. There was judgment for the dey — 
fendants on a plea of the general issue, and the — 


plaintiffs appealed. 


‘Fhe partnership contract bears date of the 11th i 
of October, 1813, and sets forth, that the parties _ ; 
are to be interested in a dry goods store: Theig © 
stock is to be composed of a stim of $7000, al, { 
ready furnished by Plantin, and an equal sum ue 
be furnished by Desse. It is declared that the © 
partnership began on the preceeding first of J alps 

Desse failed in 1816. Hisi inventory or sched. 
ule, does not mention his interest in the dry : 
good store, and the property he surrendered com 
sists of wet goods only. Plantin failed in vue ‘ 
1817. : 

There is not any evidence of Desse having 4 
ever paid one cent of the sum of $7000, specified — 
in the partnership articles, as his part of the 
stock. He is not mentioned as a debtor, credls 
tor, or partner in Plantin’s bilan. : 


As both partners have falled, it is clear, tha 
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the estate. of neither-as'a claim, dn that of the East’a District 


other for any share in the profits. If that of 
Desse has-any claim for the ‘whole; or any por- 
tion of his part of the stock, proof must be made 
of its having been paid. That Desse’s estate is 
acreditor of Plantin’s, for any part of the stock 
furnished by the former, is negatived by both 
their bilans. 

The creditors of a partner have no claim on 
the partnership, much less on the co-partner, un- 
less they shew. that their debtor contracted with 
them for the affairs of the partnership. Now, if 
any of Desse’s creditors has so contracted with 
him, he has a right to be placed on the bilan of 
either or both the partners as a creditor. But, as 
he cannot be thus placed, till he has proven both 
the nature and amount of his debt, it follows that 
the whole of the creditors of a partner, en masse, 
cannot be placed on the bilan of the other : for 
the respective claim of each creditor must be in- 
dividually tested. 


The district court was, thegefore, correct in re- 
jecting the plaintiffs’ application, and it is order- 
ed, adjudged and decreed, that the judgment be 
affirmed with costs. 

Seghers for the plaintiffs, Duncan for the de- 
fendants, 


‘una, 1819. 
wv 
Desse’s 


ve. 
PLawrin’s 


Syypics. 
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Last’n District. ~ ROUVILLE rg AL. vs. ROUVILLE. i8 
June, 1819. * 
Rovvriux & a. APPEAL from the court of the parish and city 


Rouvinxs. Of New-Orleans. 


i 

The proofof Martz, J. delivered the opinion of the court, 
adeed cannot, Ries i: - tay 

be rejected, on The plaintiffs claim from the defendants, their 


i d that : ; 
Fannie, to. uncle, their shares of the estate of their grand. 


have been im- : ° ote te 
Sicgérly obtein- mother. He denies having any part of it in his 
ed, and thatthe hands, There was judgment for them, and he ap. 
donation, of 

which it is evi- pealed. 

dence, was con- al 3 

tradicted by At the trial, he produced an instrument, un. 


of th : ; : 
mee cteek by der private signature, executed before two wit. 


the party who, nesses, purporting to be a donation inter vivos, ' 


offers the deed. ; fp si 
made by his mother, the plaintiffs’ grand-mother, 


to Paulinville, a natural son of Eulalie Bonvalet, of — 
the negro girl Francoise, stated in the petition — 


to be part of the estate of the deceased. The 
plaintiffs’ counsel opposed the proof and intro. 
duction of the instrument, and the court sustain. 
ing the opposition: the adverse counsel tooka 
bill of exceptions. 
The bill does not enable us, to ascertain on 
what ground the opposition was made. In the 
opinion of the court, we are informed that the 
donation appeared irregularly made, and at least 
wrongfully obtained from a very old, weak and 
infirm, if not insane woman. Further, the opi- 
nion states, that the donation was contradicted 
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by asale made by the defendant of this very 
slave. 





703 


East’n District: 
June, 1819.' 


OV 


The evidence in the case is not before us, and Rovvaure & ar. 
ws. 


‘we are bound to believe, that:it: justified, in the 
view of the parish judge, the disregard of the 
instrument offered. But, nothing appears.to us 
to have justified its rejection. The defendant 
had a right to have this document, examined, and. 
the effect of it considered. ‘This. could not be 
done, till it was proven tu. be the genuine. act and 
deed of the deceased. Nothing on the: face of it 
has the appearance of fraud and:irregularity, and 
we are bound to say, that the defendant ought to 
have been permitted to prove it. 


It is, therefore, ordered, adjudged and de- 
_ creed, that the judgment of the parish court be 
annulled, avoided and reversed, and that the cause 
be remanded, with directions to permit. the de- 
fendant to adduce proof of the execution of the 
instrument by the donor, and it is ordered that 
the plaintiffs and appellees pay the costs of the 
appeal, 


Carleton for the plaintiffs, Segzhers for the de. 
fendant. 


Rovvitxz. 
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Herr & 4%. 


A legatee 
cannot be com 
pelled to suffer 
a deduction 
from his legacy, 
in order to pay 
a debt, not es- 
tablished, con- 
tradictorily, 
with the heirs 


or executors. 
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WHITE vs. HEPP & AL, 





Appear from the court of the first. districts 


Martin, J. delivered the opinion of the court)” 
The petition states, that James Fletcher died, : 
indebted to the plaintiff in a sum of seven billy 
dred dollars, that- Catherine Hepp, his heir and 
exécutrix, left the state for Vera Cruz, carrying } 
with her the principal part of the deceased’s és. 
tate, leaving in the hands of the éxecutors’of | 
Daniel Clarke,-a sum more than sufficient to sd. 
tisfy the’ plaintiffs’ claim. An attachment was” 
accordingly tevied, andthe executors of Clarke | 
summoned as garnishees, when they denied, on 
oath, having any property of Fletcher; admit. 
ting, however, that a sum of about $2000, the ; 
balance of an account, arising from the proceed ; 
of the sale of a tract of land sold by C. Hepp, to) 
D. Clarke, was in the possession of the zarniel : 
ees, at the time of the service of the attachment 
in this case, but had been previously attached by 
the defendant Navarre, ina suit instituted against 
said C. Hepp, as executrix of Fletcher, to recov. 
er the amount of a legacy bequeathed to said Na. 
varre, by Fletcher, in which judgment was ob. 
tained for $2000, which they were compelled to” 
pay to the sheriff. : 

The court appointed an attorney to the absent 
debtor, who pleaded the*general issue, but after 
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Watds consented to judgmient being entered for Bast’n District. | 
the plaintiff for $710, with interest and costs. aw” 
The plaintiff next filed a supplemental petition, = Y=" 
étating that James Fletcher owed him $710, and Herr & ar. 
having’ made his will in whicly he appointed C. 
Hepp, Adelaide Hepp and ——— Hepp his heir, 
and C. Hepp his €¢xecutrix died, that these per- 
gons left the staté, leaving only the sum of $2000 
of the estate, in’ the hands of the executors of 
Daniel Clarke—-which was attached by J. Na- 
varre, in a suit against the execttrix, for a lega- 
cy left her by Fletcher, wherein she has recover- 
ed judgment, and execution has issued, and the 
money has been paid by the executors of D. 
Clarke to the sheriff, whereupon the plaintiff 
prayed the judgment of the court, that‘he might 
have his claim satisfied by preference, out of the 

money in the hands of the'’sheriff. 

J. Navarre pleaded the general issue, and there 
was judgment for her, whereupon the plaintiff ap- 
pealed. 

There is not any statement of facts, but the 
judge has certified that the record contains all 
the matters and facts upon which the cause was 
triad. 

It is true, the debts of a testator must be paid 
by preference to his legacies. But, where credi- 
tors do not sue, legatees may prosecute for, and. 


obtain the payment of, their legacies. In this 
Vols vi. 89 
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whet Diettiet case. the defendant Navarre fairly obtained jodg- 
w~v~w ment for her legacy. It is not stated, that the 
Wmte —estate-is insolvent ; on the contrary, the plaintiff ; 
Heer & at: avers, that the whole, except the sum received by a 
the legatee, has been carried to. Vera Cruz, whi : 
ther the heirs have removed. — 7 
It is clear, that the heirs are not in court, none : 
of their property was attached and they were not 
served with process. A creditor has not a right 
to attach, in the hands of a legatce who has judg: 
ment for his legacy, without first resorting tothe 
heirs, or the executor, at all events without esta 
blishing the insolvency of the estate. The pa. 
rish judge, in our opinion, acted correctly in re. | 
fusing to compel the legatee to suffer a deduce 
tion, in order to pay a. debt which was not estes — 
blished, contradictorily, with the heirs or .the 
executors, neither of whom,appear to have beca 
made properly parties. 


ad 


It is, therefore, ordered, adjudged and decreed, 
that the judgment of the parish court be affirmed 
with costs. | 


Ellery for the plaintiff, Cuviller, for the de- 
fendants. 
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MUSSON vs. BANE U.S. East’n District, 
June, 1819. 
. \ we~ 
Appeat from the court of the first district. + Sten 


| 
Germain Musson, testamentary executor of 34**":* 


James Johnson, an inhabitant of Pittsburgh, in- an’ power to 
stituted the present suit against the bank of the poe § ieeumeale 


al. 
United States, to obtain the surrender of ertain 4). pocceds 


monies there deposited by James Smith, deceas- of sy were 
ed, which funds, he alledged, to be the property placed in bank’ 


of his testator. Maunsel White, curator to the es: 12 hic own ae 


tate of James Smith, intervened and claimed foe ae 


1 } deposit belong. 
those monies as belonging to the estate which he sete hoses 
administers; and pending the contest between er of the goods. 

uti ie 
these parties, Samuel Smith, calling himself the Pree on his 

th be 
testamentary executor of both James Smith and prsates bed, Pa 


money belong 
James Johnson, came into court and demanded tp ths iene: 


that the money in dispute be delivered to him. -rccheprs: op 
The district court gave judgment, in favour of tohe given his 
for it, this will 

the plaintiff, Musson, for the money deposited be such evi- 


dence 
and a sealed packet—W hite, one of the inter- propery in the 
¥ in; i ilo: : owner of the 


may maintain 
The facts, as they relate to the appellant and” *tion for it. 
Musson the appellee, were these : 
Johnson, who had come to New. Orleans with 
a quantity of flour, being obliged to go to Nat- 
chez on some business, left seven hundred bar- 
rels of it in the care of James Smith, his uncle, 
with instructions to sell them, Smith sold them, » 
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Bastin Distt Johnson returned to,New-Orleans not long after. «el 
~~ Both Smith and Johnson died here withip.a few a 
_— days of one another, without settling ACCOUNTS. me ec 
Bank v.s, Smith, who died first, being on, his death bed, 


that although he had already made a last will, he 

wished to make another, ‘‘on account of somé 

money which he had, belonging to. his nephew 

Johnson, and which he had deposited in the Unik — 
ted States bank, under his own name.’”? On bes 
ing advised that a check on the bank wouldbe © ; 
sufficient, he desired the notary to write and sign — 
one for him, leaving the sum in blank, * as he © 
could not recollect the amount he had in bank; 7” 
belonging to his nephew.” The check was drawg 
and delivered to Johnson, who was then sick him. - ; 
self and died shortly after, without ever filling 
the blank. Germain Musson, having filled it, 


called at the hank for the money and was refused, — Ly 


declared to Michael de Armas, notary publig — f 
tl 
z 
\ 











Porter, for the plaintiff. The plaintiff con — 
tends that, as executorof Johnson he is entitled to | 
the money and the packet, by virtue of the check — 
drawn by Smith, because the money deposited, — 
and that in the packet were the proceeds of John, — 
son’s property suld by Smith as his agent. 

White has no claim thereto, for at the time of 
the trial of this action in the district court, he 
was not the legal curator of Smith, nor has hg — 
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ever been since. His functions had long before 
ecased,; more than a year and a day having elaps- 
ed since his appointment. 
It is admitted, that the check was good in John- 
’s hands, and that if he had filled up the blank, 
He-plaintiff, his executor, would have been enti- 
tled to'recover ; but it is contehded, that he did 
pot transmit to his executor the power of filling it 
yp, that the power expired with him, 

The power and right to receive the money did 
not expire with Johnson, for it was a vested right 
and, therefore, passed to his executor. 

In general, powers are revocable either by 


the act of the party, or the operation of the law; 
but there are exceptions to this principle. A 


mere naked power of attorney is revocable, but 


a power coupled with an interest is irrevocable. 


2 Esp. Rep. 564, 1 Caine’s cases, 15, Judge 
Kent’s opinion ; 1 Caine’s Rep. $79. To the ex- 


amples put in these cases, may, with propriety, | 


be added those bills of exchange, checks and or- 
ders ; these are evidences of powers coupled with 
an interest, which the death of either drawer or 
drawee does not revoke. 

The money claimed abundantly appears from 
the record to be the proceeds of a quantity of 
flour sold by Smith for Johnson’s account: the 
plaintiff is, therefore, entitled to recover it. Li- 
vermore on agency, 275—-285. See particularly 
Jord Ellenborough’s opinion, 284. 
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Lastly, White is not now the legal representag | gy 
tive of Smith’s estate, his functions of curator fre 
having ceased, at the expiration of one year ang 

p 
co 
Ww 


Cw. Code, 180, 


Moreau, for the intervening party appellang; 


one day after his appointment. 
art. 142—144. 








paper subscribed at bottom, by him who it. ” | : 

tends to bind himself, or give a discharge or mm 

lease, according to the discretion of him to whom 

he delivers it, giving him power to fill it up ashe — | 

sees fit, according to their agreement. 1 Fers i | 

riere, 215. 4 
According to this definition, a power, given by 

he who signs, to him to whom the paper is deli. 

vered, is always implied: and all powers from theif 

nature, are personal and end with the life of eithet 

of the parties; at least, with that of him to whom 

the power is given. Johnsen did not then transe 


The check did not transfer any property. It ig e 
not intended to be denied, that a paper signed ip i 
blank, after it has been filled up, binds the sub. a" 
scriber, provided it was filled by the persontg — tt 
whom it was given, or by his directions, whilg - ‘an 
he lives. The party is bound, because the de. \ ? 
livery of the paper implies a power given to the ‘ . 
person who receives it, to fill it up in the mannet s 
agreed upon. a 
A blane seing (a blank paper signed) is a ay 
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7m. 


#nit to his executor the power which he veasttel —— 


from Smith. 
A distinction is attempted to be tiie i in the 


present case, on the ground: that the power was 


coupled with an interest. Wemust not confound 
what creates, with what extinguishes a debt. If I 
acknowledge to owe a sum of money, I certainly 
give to my ‘creditor the right of claiming it; a 
right which he will transmit to his representative, 
at his death. But if 1 send him a power of at- 
torney, in order that he may convey or cause to 
be conveyed to himself, a tract of land, which I 


_ designate or which he may select among those I 


ewa, in payment of what I owe him, will it ‘be 
eontended ‘that, on his dying;: without the con- 


‘| veéyance having been made, the power will pass 


to his ‘representative ? Certainly not.—For the 

ea was ‘personal and expired’ with him... 
Further there ‘is not, in the present case, any 

icknowledgetheot of adebt: Smith'did not ac- 


knowledge that he owed any. particular sum, nor. 


did Johnson declare that any such was due him. 
Neither-did he say, that all the money deposited in 
bank belongsd‘to-Johnson. The check did not 
give any priviledge to Johnson’s estate over any 
of the creditors of Smith. ory 


A: right of revendication is claimed on the pre- 
tence, that the money deposited neversceased to 


1819 
‘NaN ad 
Musson 


ve. 
Bank v. 5. 
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June, 1819. 
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belong to Johnson. The money is assimilateé 
to a deposit made by Johnson in Smith's hands) 
‘No evidence of a deposit can be discovered om 


the record, Johnson gave Smith a quantity of © 


flour to sell for him. The latter sells it, and pla. 
ces the money in bank or elsewhere = nothing ap. 
pears of a request from Johnson, that the proceeds 
of the four should be deposited in bank for him, 
This transaction does not, i any manner, differ 
from ordinary consignments. 


The Spanish law recognizes two kinds of des ? 
The regulae j 


posit, the regular and irregular. 
is that of one or more of thosé things which 





not counted, measured or weighed, except mos ‘he 
ney, when it is put in a purse, bag or box, seak _ 


ed or locked, and delivered to the depositary, 


not to be used by him, but to keep it, under an 


obligation to return the thing itself, not another 
like it, and if it be money, the very same pieces, 
and not others of the same weight, fineness or 
value. 


case of an union. of creditors, concurso; and! of @ 
regular deposit, the depositor prestrves the right 
of claiming the :thing; because in such a-caséy. 
neither the property nor the use of the thing’are 
transferred to the depositary; both remain in the 
person of the depositor, who may claim it either 
by the action de defosito or that de revendicatione 
which are anterior to all. 








Febrero, : Juicios, 2, 3,3, 4 2, n. 200) — 
This author adds in the same paragraph, thatia ~ 
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The irregular deposit is that which is done te tas, 
fiieces or things, which are commonly counted, “1819. 
measured or weighed, as wheat, wine, oil, which — Vcnséss 
are not delivered to the depositary, wrapped up BR 


or.sealed, or with other marks, establishing their 
identity, because the depositary is not forbidden 
to use them, provided he restore them or others 
équal in goodness, quantity and species, in 
weight, measure or number ; for the depositor, 
in such a case does not retain the property or do- 
minion, which passes to the es pra Id. n. 


201. 
It is true, Febrero grants a briviletigk 6 to bin, 


who has made an irregular deposit over the 
chirographary creditors of the depositary ; but 
in order that this may take place, the agreement 
to deposit must appear by an authentic act. Jd. 
az, 198. 

The ordinance of Bilbao allows only the right 
of revindication to the owner of goods delivered 
to be sold on commission to a merchant who 
fails, in certain cases, where the whole or part.of 
the goods yet remain in bales, and in that state of 
entirety, which enables the creditor to identify 


them, and when they are sold on a credit and un- 


paid. Art. 27 & 28, chap. 17. It is no were. 
held that he may claim a preference on.the pro- 
ceeds of the sale, even when found in, the insol- 


yent’s possession. 


Vou. vr 90 
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‘Ahe contract of deposit ceases to exist, being 
merged in one of loan. When money, or other 
things which are consumed in the use, is. giy- 
en you in pledge, with a convention that you 
may use it, if you want it, this convention dogs 
not prevent the existence of a contract of depos 
sit, as long as you make no use of the thing; 
but when the thing deposited will be consumed, 
by the use which you are permitted to make of 
it, the contract of mutuum will dissolve that of 
deposit, which cannot exist when the thing which 
is the object of it is consumed. Pothier, Depot, “| 
n. Il. . 















Lastly, although more than one year elapsed, 
since White’s appointment of curator to Smith’g | | 
estate, he retains the right of claiming the funds 7} — 
left by the deceased, in the bank. FE 

It is true, that the administration of a curator 
tg a vacant estate, or absent heirs, ceases at the | 
éxpiration of the year which follows their aps 
pointment. Civ. Code, 181, art. 144, like that 2 
of a testamentary executor. Jd: 247, art. 173. Bs 
But are we to conclude that the time runs against’ 
these persons, when by an obstacle beyond their 
control, as a law suit, or the unlawful withhold. 
ing of the estate, they are prevented from posses- 
sing, and consequently administering it? Cer- 
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‘tainly not. This results from the provisions of Pas’n Distiet 
the law. Curators to vacant estates are, within wanw 
} the year and a day, give an account of their ad- © Mussos 
} ministration to the parish judge.” Jd. 181, art, Bam v6. 
144, The curator must have administered, be- 
fore he can render any account. ‘The object of 
the curator’s appointment is the liquidation: of the | 
estate, and would be defeated, if by law suits or Fy 
othefwise, he could be -prevented during the | 
year from obtaining the possession of ‘the estate, 
and he could not administer it, after having over- 
coins these obstacles, if they lasted during a year. 
-. . ‘This objection has been started in regard to 
«testamentary executors, and it is held that the . 
year runs only from the time of their obtaining 
possession of the estate!’ Customs, says Pothier, 
have confined the powers of the executor toa 
year and a day, in order that the heir may not, 
during too long a time, be kept from the enjoy- 
ment of the estate, under a pretence that the ex- 
ecution of the will is not yet completed. Al: 
though they speak of the year after the decease, 
yet, the time only*runs from that when the exe- 
cutor did or could obtain possession of the’ es- 
tate. If contestations arise, the time only runs 
from their termination. Donations, 5, 1, 4. 
There is such a parity of reasoning, between 
the case of an executor and that of a curator, that 
the ‘same principles must be applicable to koth. 
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In the present, the property in bank constj 

the whole estate to be administered in New:Qr, 

leans. The year after his appointment had hard, 

ly begun, when the present contestation arose? 
Will, it be said, that the whole curato 


ceased by the appearance of Smith’s heir ? The 


curator has a right to demand the delivery of the 
estate to him, notwithstanding the appearance of 


the latter. who must receive from him the pro, 


ceeds of the estate: and the functions of the ey, 
rator end only by the rendition of his accounts, 
which the heir has a right to demand. Ci. Coda, 
48l,art. 142. He hasclaims on the estate which 


cannot be destroyed by the heir: he has aright 


to retain his commission and legal charges, ang 
it is only to the balance, which the heir may “ 
any right. 


_ The packet deposited in the bank, anpcallll 
contain $400 in bank notes. It might have com, 


tained $10,000. Should the court determine, ag 


we believe they will, that the blank check, filled 
up by Johnson’s executor, dees not make the 
sum there written, a part of the estate of the latter, 
no claim can be made by the plaintiff to this dis- 
tinct packet, which was the object of a regular 
deposit, and was to be returned unbroken. Itis 
clear, that Smith did not contemplate, when he 
ordered a check to be given to Johnson, that thg 
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tashier, in order to pay it, should violate the seal Psst’s District 
: une, 1819. 


yer 


_of the packet. 


Dersicny, J. delivered the opinion of the Bane vow 


court. Both parties admit that if Johnson himself 
had filled the blank of the check, the transfer of the 
property would have been complete, and his tes- 
tamentary executor would have aright to receive 
the money. Any question therefore as to the re- 
gularity of the check is put at rest by that ad- 
mission.—But it is contended that the right to 
fillthe blank of the check was personal to John. 
son, and did not pass to his representative. ¢ 
This is probably a case, the like of which we 
would in vain search for ; it must be decided ac- 
cording to general principles, by analogy.—Men 
will sometimes place such confidence in others 
as to trust them with a blank paper bearing their 
signature, to be filled by the trustee according to 
agreement, or with an obligation, part of which 
is written, and part remains to be written by the 
person sotrusted. In all such cases it is evident 


that a power to fill the blank is given to the trus- 


tee by the subscriber, and that such a power is 
exclusive and personal, and cannot be transmit- 
ted to any body else, without the consent of him 
who gave it; for nothing would be more absurd 
than to permit any person to exercise a right, 
which was granted to a particular. individual 
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from an implicit confidence in his probity tem 
virtue. 

It is not to be expected that much may te. 
found inlaw books upun this very unusual mode 
of transacting business, which now and then, 
when men, in the simplicity of their manners, 
could rely on each other’s honesty, was indulg.. 
ed in. Ferriere, however, in his doctrine de 
droit, vo: blane seing, speaks of it as follows} 
‘“‘ Blane seign is a paper signed at the 
by him who intends to bind himself, give ag; 
quittance, or compromise at the, discretion Of 


4 


thé person whom he entrusts with such dang 


seing, giving him power to fill it with whathe © 


may think proper, according to agreement.” 
This power, we say, is personal, and, as all = 
powers, dies with the attorney. 

But if the plaintiff cannot recover on the blank 


check, he contends that the estate which he re. _ 


presents is entitled to the money, as being by 


Smith’s confession, and according to the proof — 


exhibited, the money of Johnson himself. 

That this money cannot be claimed as a depo- 
sit, as the curator of Smith’s estate contends, 
must be acknowledged at once, the transaction 
between Smith and Johnson has none of the fea- 
tures of a deposit. No such thing as money 
was ever deposited by Johnson in the hands of 
Smith: he gave him flour-to sel], and Smith 
fonverted it into money. 


¢ 
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»But we have to enquire whether the money © 


now in bank is the proceeds of that sale, and if 
so, whether the executor of Johnson has a right 
to. take it ? 

The evidence goes very far to shew that the 
money here in contest is the proceeds of the 
sale of Johnson’s flour: but what proves: posi- 
tively this money to be Johnson’s property, is 
the acknowledgment of Smith himself, who, on 
his death bed, declares that the money, which he 
had deposited in the bank, belonged to his ne- 
phew Johnson. It is true that the expressions, 
which he uses, are that he wishes to make his 
will, ‘‘ on account of some money which he had 
belonging to his nephew,” this unaided by any 
other testimony would not signify absolutely 
that all the money deposited in bank by Smith 
was his nephew’s, but when we see that he or- 


_ dered the sum to be left blank in the check, 


‘* because he did not now recollect the amount 
he had in bank,’’ and that the check was so 
drawn on the advice of the president of the bank, 
it being communicated to him, that as the bank 
book was not settled, the check might be drawn 
in blank and afterwards filled up, when the 
amount in bank should be ascertained, there can 


remain no doubt that the intention of Smith was 


to give a check for whatever sum he had in 
bank, and that his acknowledgement, that he had 
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mosey in bank, belonging to his nephew, amounts 
to a declaration that the money, which he hag 
deposited there, was his nephew’s. 

In a contest between the representative of John: 
son and the representative of Smith, touching 
their respective rights to receive this money, 
such a declaration must be conclusive ; for the 
question here is not, whether Johnson is entitle¢ 
to take in preference to the other creditors of 


Smith, such creditors, if any, being not partieg 


to this suit; but simply whether Johnson ha g 
right to recover the money, which Smith him, 
self acknowledges to be his. 

The intervention of Samuel Smith as execy 


tor of Johnson, having not changed the situation” 
of G. Musson as special executor for this pat. 4 


ticular business, there is no need of taking — 
notice of it. 

As to the sealed packet deposited in bank wo 
Smith, there is no evidence that he acknowledg. 


ed it to belong to Johnson; for Michael de Ar, — 


mag, the only witness who makes any mention of 
it, after having stated, in the first part of his de 
position, that the check had been drawn for thé 
sum of $3240, and a small bundle, declares upon 
recollection, that the sum was not filled up but 
left blank, making it thus improbable that any 
thing should have been written after the blank. 
At any rate, there is not upon this particular subs 
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ject sufficient evidence to enable this court to de- East’n District. | 


§ . cide that a sealed- packet, deposited in bank by Rete - 

Smith in his own name, was the property of ano. —_ Musso 
ther person. ‘This bundle (or,rather its contents Basx v. #. 
for it has been since opened) must be surrender. 


ed to the curator of Smith’s estate, Maunsel 
a White, whose quality as such is not contested 
: by any proper party ; Germain Musson, as exe- 
cutor of Johnson, having no interest to dispute 
| it, and Samuel Smith having not justified himself 
to be, either the heir, or the executor of James, 
| as he had alledged. 

ij The judgment of the district court, therefore, 
: though approved in all other respects, must be re- 
4 versed on account of this. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court be 
annulled, avoided and -reversed ; and this court 
proceeding to give such judgment as they think . 
ought to have been rendéred below, do order ad- 
judge and decree, that the sum of three thousand 
two hundred and forty dollars, deposited in thé 
office of discount and deposit of the bank of the 
United States, by James Smith, be delivered to 
Germain Musson, the special executor of James 
Johnston, and that the contents of the sealed 
packet, which had been deposited in the same of- 


fice by said Smith, be delivered over to Maunsel 
VoL. vt. 91 ; 
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East’n’ District: Wh) : aye .» ni a 
Te teen Vhite, curator of said Smith’s estaté; and It ig 


ww further ordered, that each party in his respective 
Mvssox capacity shall pay his costs, and one half of the 


vs. 


Bayx v.s. costs incurred by the bank. 


_—_—_ +o 


BARNWELL vs. HARMAN. SAME vs. KUMBEL,. 


When testi: SPPEAL from the court of the first district, 


mony is taken M 

down, under 1. EW . deliver th 101 , 
ye Geel ath S, J. d ered € opi non of the 
the presump- court. ‘These suits, having been consolidited in 
tion is, if there ei fe bas 
beno sugges- the district court, by the consent of the parties, 


tion of the con- ,,, ~ 2 ees eel 
trary, that the. Were Submitted to a jury, who found for the de. 


record contains ¢ ER = 4 
Tae eden’ fendants, upon which judgment was afterwards, 4 

If the jury rendered on the motion of their attorney, Upon 7 
find the issues ; ak 
submitted by this one of them, Harman, took’the present ap. 
the defendant, 
and on his mo- 









4 
a 


peal. 4 


tion, judgment —'T’-he verbal evidence purporting to have been. 
is entered ac- 4 aia . ea 

cordingly, he taken down in writing, according to the 12th sec 
cannot appeal. 


ation of the act of the 28th of January, 1817, comes 
up with the record, ands to serve as a statement, 
of facts. This is objected to, by the appellee’s, 
counsel, because there is no certificate of the 
district judge, that all the testimony in the cause 
accompanies the record. The law under which 
the verbal evidence, in this-case, was reduced to 
writing and sent up with the record, requires no 
such certificate, and there is no rule of court (ad- 
mitting that such could be legally made) that re- 
quires it. 
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: We are of opinion, that in all cases, wherein a 
the depositions appear, as having been taken in 
conformity with the law cited, it ought to be pre. “Basswstt 
sumed, that the record contains the whole evi- Hanmx. 
dence until a suggestion be made to the contra- 
ry. The written evidence produced by both 
parties is required to berfiled with the proceed- 
ings, unless the parties or their counsel agree to 
read.them in evidence on the appeal. When thus 

led; it seems, from the expressions in the 13th 
section of the same act, that they make part of 
the record, and the certificate of the district judge 
is only required in cases, in which facts proven 
appear by written documents. 
_. The judgments, in the present cases, were giv- 
‘+s en at the instance of the defendants, and agreea- ‘ 
bly to their request, According to the maxim J 
volenti non fit injuria, they have no right to ap- 
peal. Indeed, many of the proceedings are so 
anomalous, that it is dificult to know how to dis- 
pose of this case, but as we are of opinion, that” 
under the circumstances of it, damages ought not 
to be given, at in cases of appeals taken for de- 
lay only. 
























Se 





It is, therefore, ordered, adjudged and decreed, 
that the appeal be dismissed at the costs of the 
appellant. 


Dick for the plaintiff, Grymes for the defend. 
ant. 














> Fea CASES IN THE SUPREME COUR, 


East’n District. STATE BANK vs. SEGHERS. 
June, 1819. ' 


STATE BaxK ApPeat from the court of the first district. 
Sectutd. 


Dexsicny. J. delivered the opinion of the 
Banks cannot 


obtain payment, court. ‘The defendant is the endorser of a Note 
eee Of eight hundred dollars subscribed by the late 


der the act of 

1818, without Tesbois to his order. The note being protested 

giving notice 

tothe party. for non payment, the Louisiana State bank, ig 
whose possession it is, moved for a judgment 
and order of seizure Against the endorser, con. 
formably to the sjxth section of the act of March 


13, 1818, but omitted giving or causing to be 


given the adverse party any notice of this pro | 
ceeding. ‘The endorser moved to have the judg. , 
ment and order of seizure set aside, on the 
ground that this mode of proceeding was a vio- 


lation of the 2nd section of the 4th article of our” 
constitution, his motion being overruled, he > 
pealed. 

The summary manner of proceeding, by mo- 
tion in cases like the present, has its origin in the 
Spanish law. The via executiva, or executive — 
mode of proceéding, extended to all cases where 
the debtor was considered as having confessed 
judgment. One of them, indeed was the case of 
a private obligation in writing ; ; but before such 
written obligation could give to the creditor the 
right of proceeding to execution, he was boung 
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nize his signature. No other proof than the con- 
 fession of the party himself gave the creditor a 
right to this extraordinary remedy; even the 
oath of the subscribing witness was deemed in- 
sufficient. If the party denied the; signature to 
be his, the suit was then conducted in the ordi. 
nary way: if he acknowledged it, the execution 
went on. In this manner of proceeding, it is ob- 
vious that calling the party to admit or deny his 
signature was sufficient warning of the creditor’s 
claim, independently of which he was entitled to 
other notice before his property was exposed for 
sale; so that, in the via executiva, he had as full 
notice of what was going on, asin the ordinary 
mode of proceeding. 

Under our present practice, some of the rules 
observed in the Spanish tribunals have necessa- 
rily been abandoned as incompatible with our ju- 
diciary system, and others have been preserved 
and sometimes revived, from: which state of 
things, some difficulty must imevitably now and 
then haye arisen. In this instance the act, under 
which the present action has been: instituted, 
‘seems to have been intended as a re-establish- 
ment, in favor of the banks, of the Spanish 
summary mode of proceeding in cases*of pro- 
missory notes, and other like obligations, but as 
jt does not require the subscriber to be called up- 


‘first to call his debtor before the judge to recog. Ea 
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st’n District. 
June, 1819, 
ie A 


STaTE BANE 


ve. 
Srcuens. 








726 CASES IN THE SUPREME COURP 


go Ne ge on to recognize his signature, it becomes indig. 
wev~w = pensable that he should have notice of the de. 
—— mand in some other way. It is contended 
Szeseus. the appellant that this ex-patte proceeding ‘is:con. 
trary to the 2nd section of the 4th article ofthe’ 
constitution which secures a right of appeal in’al] 
civil cases where the matter in dispute exceeds 
three hundred dollars, because having had ing | 
opportunity to defend himself, he would have 
nothing to lay before the court of appeals. ‘That 
is certainly true, but without resorting to ‘this 
consequence of a departure from: the first pringh 
ples of natural law he might have invoked those, 
principles themselves, which, under a free gov 
vernment need not the sanction of legislative acts 


to be respected as eternal truths. 1 


oa 
It is therefore ordered, adjudged and decreed, — 
that the judgment of the district court be revers 
éd, and that this case be remanded with instrue — 
tions to the judge not to proceed in it, until he — 
shall have made the appellant a party defendant ~ 
inthis suit; and it is further ordered that the - 
costs of this appeal be paid by the appellees. 


Duncan for the plaintiff, the defendant in pro, 
pria persona. 
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DELACROIX vs. PREVOST’S EX’RS. Ante 276: 


In this case, the defendants obtained a rehear- 
ing on the question, whether the confession of an 
executor, drawn by an interrogatory, be sufficient 
to charge the estate in his hands. 


Morel, for the defendants. The defendants are 
not sued on a contract entered into by themselves 
or their ancestor, but upon a contract of their 
testator. It follows from thence, that if the sti- 
pulation to pay interest, at the rate of ten per 
cent, had been sought to be enforced during his 
life, it could, not have been established by tes- 
timonial proof. 2 Martin’s Digest, 159, n, 7. 3 
Febrero, cinco juicios, 43, n. 112, 121, n. 284, 
Cede Civil, 315, art. 256, 2 Pothier, Obligations, 
n. 754. 

The nature of the case is not altered by the 
death of the defendants’ testator. ‘They are nei- 
ther his heirs nor his, legatees. If the testimo- 
ny must have been rejected before his death, it 
cannot become admissible by it. 

The defendants, though they be in name _par- 
ties to the suit, have no interest in it. They 
are mere witnesses, introduced by the plaintiff 
against an estate in their possession, and of which 


they have the management. ‘The real parties to 


the suit are the plaintif and the heirs. 


ear 


East’n_ District, 
June, 1819. 
(iad 


DELACROIx 
v8 


Former judg- . | 


meut confirmed 


. & 
PreEvosr’sEx’rg, *_~ 
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East’n District, 


June, 1819. 
SF aad 
Detacrorx 


PREVOST EX’RS. 
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The proof upon which the judgment is ground. 
ed is the extra-judicial confession of Prevost to 
Soulie, who has since become his executor. 4 
confession not made to the plaintiff, and not 


attended, with any of the circumstances that the _ 


law requires to make it evidence. It was not 
made on oath, nor in the presence of the plain. 
tiff: it was uncertain, as it did not express the 
time during which this interest was to be paid, 
Cur. Phil. 109. n. 1 &2. Nothing proves tha¢ 
interest was to be paid at the rate mentioned, up. 
til the payment of the debt. 2 Pothier, Obliga. 
tions, n. 801. Such a confession cannot be re. 
ceived in lieu of the litteral proof, which the 
law requires of an agreement for conventional 
interest. 


The second agreement, said to have been en 4 
tered into by the plaintiff and defendants, the” di 
only one in which according to Pothier, the de 
cisory oath could be resorted to, in order to sup. — 


ply the literal proof required by the code, is ex- 


pressly denied on oath, there is no proof of it, 
The consequence is, therefore, that as the plain. — 


tiff alledges two agreements to pay interest, one 
at 10, the other at 6 per cent, and he admits 
that the first was at an end, and merged in a se- 
cond, which he cannot prove, he cannot recover 
on either. 

The interrogatory was answered, because the 


cS ‘ : 
| oy 
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- | — e&ecutor thought himself bound by law, so to do. Sette De 
Surely, this cannot affect the heirs who were’not Unnwy 
parties to the suit, and who, if they had been, MME GE 
‘would have excepted to the testimony. An ex- Prx¥osr’sxx-xs 
- ecutor is bound to declare what he knows, when 

t legally called on, and in the present case, the ex. 

ecutors were not competent to object to the de- 

mand of an answer on oath, because they were 

without interest in the suit, and considered them- 

selves as witnesses called upon to the first agree- 

ment, and that the real parties, viz: the heirs, 

should thereafter be made parties to the suit or 

a defensor appointed to them on the plaintiff’s ap- 

plication, who might have excepted to the testi- 

mony. The now defendants, the executors, could 

neither refuse to answer nor except to their own 
testimony: At all events, the answer to the in- 
terrogatory cannot affect the rights of the heirs : 

the executors representing only the person or 

estate of the deceased; and not the heirs, to 

4 whom they are accountable. 


re & 








The counsel for the plaintiff declined making 
any reply. . 


Martin, J. delivered the opinion of the court, 
The defendant’s counsel contends. that the con. 
fession of the executors, drawn by an interrogato. 


ry, is not sufficient to chargethe estate, because 
Vou. vi, 92 
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if it be, the rights of the heir, may be affected by 
parol evidence, in cases in which that kind of 
proof is inadmissible. 

The law authorises every party to probe the- 
conscience. of his adversary, and to draw from 
him any evidence in his possession : it makes no 
distinction in cases of executors, and it is not 
easy to discover on what grounds it should. The 
executor is the chosen friend, who possessed the 
confidence of the testator in his last moments; 
the person. whom he selected to protect andde. 


fend his estate, after his death. He may bind a 
the estate by confessing judgment, by not avail: [| 
ing himself of certain exceptions, which it is his ¥ | 
conscientious duty to decline to use, when he a : 


knows the demand tobe fair. It is true, he may pos. 


sibly do an injury to the heir: but he is account. 
But the testator, if 
he had no forced heirs, might have disposed ib 
his whole estate, in favor of the executor, or any ~ - 


able for his conduct to him. 


other person. ‘The forced heic may prevent the 


interference of the executor, by paying or secur- — : 
This, it is true, 
the heir may, sometimes, be unable, to do: but ~ 


ing the payment of the legacies. 


the case of a father, on his death bed, colluding, 
in order to destroy the rights of his children, with 
the person whom he is about to appoint his exe- 
cutor, in the hope that he may, by paying, and col- 
lusion with, feigned creditors, charge his estate is 






5 great 5. 


























-_— ~~ 


“party, should reach the ¢ase of an executor, Pasvosr’ssx’rs. ” 
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too remote to authorise us to conclude, that the ate: ree # 
legislature did not intend that the general law, U~v~y 


es . DgLacroix 
authorising an appeal to the conscience of the _ 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment, formerly rendered, in 
this case, remain in force as jf no rehearing had 
been granted. 





MARIE vs. AVART. 


Appz. from the court of the parish and city _ A slave may 
” sue for her free- 
of New-Orleans, dom, auotber 
person than ber 
" master, 


The petition stated, that the plaintiffis a slave 
of Nicholas Lauve, that Erasmus Robert Avart, 
made his last will,, by which he directed that, 
immediately after his decease, his testamentary 
executor (the present defendant) should pur- 
chase the plaintiff and her child, and afterwards 
emancipate them according to law—that Nicho- 
las Lauve is willing to sell the plaintiff and her 
child, for a reasonable price, wherefore the plain- 
tiff, in order to obtain her freedom, and that of 
her child in due time, prays that the defendant 
be cited to declare, whether he accepts the said 
¢xecutorship, and in ¢ase he does, that he may 





\ 
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 «*§S2 


Se ee be compelled to fulfil the will of the testatoropy 
you~ .the premises, and in case he'declines it, som | m 
Mans proper and fit person be appointed in his stead. Fe: 
Avant. The defendant pleaded the incapacity of the rh 
plaintiff to stand in court, as she was the slave, 

not of the testator, but of another person, y 

The parish court gave judgment, that the | 

plaintiff be maintained in her right to institute thig | t 

suit, that she be declared entitled to obtain hep é ey 

freedom, and, to this end, that the defendant, in — § 

this cause, be compelled to purchase the plain. | — 

tiff, and her child, as agreed upon by her master, 

and emancipate them, agreeably to the last will | 

and testament of Erasmus R. Avart, of whomhe | | 

is executor, and further, that he pay the costs of j 

the suit. | 

From this judgment, the defendant appealed, iA ie 









Marrtn, J. delivered the opinion of the cours | 
This action is grounded on the regulations, iti - 
our civil code, which relate to slaves, and parte | 
cularly that part of them; which authorises them 
to be parties in civil actions, either as plaintiffs 7 
or’ defendants, when they have to claim or prove | | 
their freedom. a 

The defendant denies the plaintiff’s rightte 
sue, because, by her own shewing in the petition, 
she is indisputably the slave of another person, : 
and does not claim freedom directly against the 
defendant. 
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As she is not opposed by her acknowledged a 


master, we are of opinion, that she has aright to UnpAAy 
' maintain her action. But, as the parish court Mare 
. . * . e ee te v8. 
has erred in deciding definitively, in favor of her —Avanr. 


right to freedom: 





It is therefore, ordered, adjudged and decreed, 
that the judgment be annulled, avoided and re- 
versed, and that the case be sent back with in- 
structions to thejudge, to hear the parties and de- 

’ cide the case, after an investigation of its merits. 


De Armas for the plaintiff, Mazureau for the 
, defendant. 




































INDEX 


OF 


PRINCIPAL MATTERS. 
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ABATEMENT. ~~ 


: - If there be a plea in abatement, and of the ge- 
neral issue, on an appeal, after a judgment 
on the merits, if the plea in abatement does 


not appear tohave been pronounced upon, —™ 
nor urged in the inferior court, the supreme a 
_ court will not notice it. Duncan & al. ayn 
dics vs. Bechtel, 510 
ATTACHMENT. 


1 If A.’s agent, real or pretended, draws bills on 
him which are endorsed and sold by B., who 
with the proceeds purchases and ships a car- 
go for A.’s account and risk, which A. de- “a, 
clines receiving, denying the authority of the 
drawer and suffers the bills to be protested, 
and afterwards a third person sells the car- 
go and ships a return one, for the account 
and risk of the owner of the outward cargo, 

\ and B. after paying the protested bills, re- 

\ - ceives the réturn cargo, it cannot be attach- 
ed by a creditor of A. Harrod & al. vs. 
Glennie & al. 685 

2 If the share of apart owner of a steam boat be 


f 
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attached, and the other part owners obtain 
the delivery of the boat, on giving bond to 
abide the judgment of the court, their liabi- 
lity does net exceed the interest of the de- 
fendant. WVancarrow vs. Young & al. 
3 If the property attached appears not to belong 
to the defendant, he is not in court and 
ere cannot be any proceedings against 
im. Woodward. & al. vs. Braynard & al. - 
wo” See Practice 5, Stave 3. 
ADMINISTRATOR. (Special) 


o 1 He was not entitled to a commission on pro- 
perty,in.the possession of the deceased, at 
his death, but belonging to other persons. 
Labatut & al. vs. Rogers, 

— 2 But where the goods of others were so mixed 
with those of the deceased, as not to be dis- 
tinguishable without strict examination, the 

“owners being absent, as the administrator 
was bound to take the whole, he was entitled 
to compensation for his trouble and risk. 
Same case. , 

AGENT. 


ani if ‘the agent evidently meant a voyage to a cer- 
tain place, and the principal one to another 
their error prevents any contract of mandate 
from taking lace. Derrii & al. vs. Ficw- 
er & al. 

— 2 The act of the principal, ratifying that of the 
agent is to be liberally construed. . Same 
case, 


a 


~ 
in ~ 
See ATTACHMENT, 1, SALE 3. 


APPEAL. 


f i From an order submitting accounts to referees 
is premature. Davis vs, Preval, 
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2 The surety of an appeal bond is liable to pay, 
where the prinicipal has failed, :without'an 
execution issuing against the latter. Dela- 
_ gerry vs. Blanque’s syndics: 

ga ® Ifthe statement of facts be so imperfect, that 
the court cannot discover from it the merits 
of the case, @he appeal will be dismissed. 

Smith vs. Kemper. 

4 Exceptions to the opinion of the inferior court, 
on matters of form alone, are not noticed. on 
an appeal, as the judgment cannot be revers- 
ed on account of informalities in the pro- 
ceedings. Labatut & al. vs. Rogers. 

5 If the jury find all the issues submitted by a 
party, in his favor, and judgment be, on his 
motion, entered thereon, he cannot appeal. 
Barnwell vs. Harman. 

© The opinion of the inferior court, in admitting 

a witness, must be tested according to the 

circunistances of the case at the time it was 

given. Piernas vs. Blangiue’s syndics. 








cord, a bill of exceptions to the court’s charge 
is not noticed. Maurin vs. Toustin, 
- , 8 When testimony is taken down, in the inferior 
o. . court, under the act of 1817, the - 
; ‘ presump 
tion is, if there be no suggestion of the cons 
trary, that the record contains all the evi- 
dence. Barnwell vs. Harman, 
_- 9 An alias citation may be taken after an irregu- 
lar service of the firsts Lafon vs. Riviere. 





a See ApaTemMent, Ca’ sav 2; 
“wv 
) ARBITRATORS, 
—* Whether those appointed by the court may 





VoL. vi. 93 








we 7 When the whole facts come up with thé re- 
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give their award, at any time during the 
pendency of the suit? Lafon vs, Riviere. 
ASSIGNMENT. 


~~ Of goods by a person about to remove from the 
state, leaving debts therein, made for the 
purpose of providing for the payment of the 
freight, duties, and other charges thereon, 
and to secure one who became bail for the 
assignor, is not void. Woodwurd & al. vs. 
Braynard & al. 

ATTORNEY. 


The compensation of that ef the absent heirs, 
may be fixed by the inferior court, and if the 
allowance be not exorbitant, the supreme 
court will not interfere therewith. Labatut 

— Kal. vs. Rogers & al. 

A candidate for a licence of, may be admitted 
in satisfying the court, that he has received 
a good classical education, and that he has 


studied two years with an attorney duly ad- 
mitted. General rule. ey 


BANK. 


It cannot obtain judgment on motion, under the 
act of 1818, without giving notice to the 
party. State bank vs. Seghers. 

A power to fill a blank check is personal. 
Musson vs. bank U.S. 

The proceeds of goods sold on commission, 
placed in bank, by the vendor to his own 
account, cannot be viewed as a deposit be- 
longing to the owner of the goods. Same 
case. ' 

But, if the vendor, on his death bed, declares 
that the money belongs to the owner of the 
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goods, and orders a blank check to be given 
him for it, this will be such evidence of the 
property of the owner, that he may maintain 
an action for it. Same case, 

CA’. SA. 


“YA defendant confined on it, cannot he discharg~ 


ed.on an application ear parte, although the 
plaintiff, in the execution, neglects to make 
the necessary advance for his support.. Dod- 
e's case. 

If he procures his discharge therefore, on an ha- 
beas corpus, without notice’ to the plaintiff, 
the latter may appeal. Same case. 

CARRIER. 
The owner? of & steam boat, which is destroy- 
‘ed by fire, are not liable to the freighters if 
it appear that proper diligence was used, al- 
though the accident happetiéd in the night, 
whilst the boat was on her return from a trip 


up the river to procure wood, during which 

she ran aground while her hands were get- 

ting in wood. Hunt vs. Morris & al, 
CESSION OF GOODS, 


Some property to be ceded:is.not required to 
entitle a debtor to relief, under the insolvent 
laws, Miles vs. his creditars, 

After the filing of the tableau of distribution, 
by the syndics of the creditors-of an insol- 
vent, a notice to all the creditors is an indis- 
perisable formality. © Williamson & al. vs. 
their creditors. 

The expenses of the Hquidation of ati msol- 
vent’s éstate, are te be paid’ out of the unin- 
eumbered property ceded; but, if that be 


id. 


676 
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insufficient, out of the rest. Goforth vs. his 
creditors. ; ' 
CHECK, © 
See Bank, 2, 4. ° 


CITY COURT. 

No action can be brought, in the court of the 
parish and city of New-Orleans, on a judg- 
ment rendered in the Alabama territory. 
Johnson vs. Dunwoody. ~ ; 

CONSIGNEE. 


Who receives the goods is liable for the freight, 
Smith vs, Flower & al, 


CONTRACT. 

By parel, cannot affect land, except a lease, 
Castanedo vs. Toll. 

If one contracts to conduct a newspaper for a 
given time, and he quits it before the expi- 
ration, because the’ owner insists on having a 
piece printed in it, which he disapproves, he 
cannot recover payment for the time, during 
which he conducted the newspaper, Mort- 
main vs. Lefaux. 

An obligation to deliver a quantity of cotton, is 
not discharged by the nominal sum of money 
which the parties intended to discharge by the 
delivery of the cotton. Williams vs, Gilbert. 

See Acent, 1, AssIGNMENT. 
CURATOR. 


If he sell as part of the estate, a slave to which 
the deceased had only an apparent title, 
and whom he was bound tq re-convey, the 
real owner. will be entitled to the proceeds 
of the sale, and wil] not be considered mere- 
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ly as a creditor of the estate thesefore. Do- 
naldson vs. Rust. 

@ Whether the year and a day allowed by lew 
to the curator of a vacant estate runs, in eve 
ery case, from the date of hisappointment ? 
Musson vs. Bank U,S. . 

5 If the testator disposes of property, which-he 
was bound to leave to his brothers and sis- 
ters, and appoint an executor, a defensor 
will be appointed to:them, but not a curator, 
til] after a division, Johnson vs. Davidson. 

' - DED. POT. 

¥ In détermining on the propriety of all] : 
déd. pot. the court may look into the record 
of another suit, between the same parties. 
So may the supreme court, on the appeal, if 
the record be there also. Fleckner vs, 
Grieve’s syndics. 

2 If fraud be not alledged, no ded. pot, shall be 
granted to prove it. Same-case. 

g The affidavit made to obtain a ded. pot. ought 
to state the fact intended to be proven, that 
the opposite party may have the opportunity 

of avoiding a delay by admitting it. Same 
fase, 
DEED. 

The proof of a deed cannot be rejected on the 
ground, that it appears to have been impro- 
perly obtained, and that the donation which 
it contains was contradicted by the’ sale of 
the thing given, by the party who offers the 
deed.  Rouville & al. vs. Rouville. 


DOWER. 
1 If, by a contract of marriage, land purchased 
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with thoney, recerved as part of the dower 
may be sold by the husband, with the wife’s 
. ¢onsent, lind im common between the wife 
and her children by a former marriage, and 
‘ adjudged to her at its valuation, cannot be 
sold under the contract. De Armas wns wife 
vs. Hampton, 
Under the Spanish government, if the contract 
of inarriag¢ stated, that-the wife had brought 
a certain sum as her dower, im a given num- 
. ber ofslaves, the property of the slaves pas- 
sed tothe husband. Jourdan & al. vs. Wil- 
liams, & al. 
The wife lias a mortgage for her dower anany 
real property sold by the husband. MVadaud 
VS Mitchell. 
EVIDENCE. 


When an act is attacked as fraudulent, pa- 
rul evidence is admissible to prove or re- 


but the obligation of fraud. Fouque’s syn- 
dies vs. Vignaud. 

Samepaint. Croizet’s heirs vs: Gaudet. 

So when the verity of an act is contested. 
Same case. 

Parol evidence cannot be received of the irre- 
gularity of the proceedings of a family meet- 
ing, before the parish judge, Tears vs. 
Tregre. 

The heir may shew, that a sale made by his an- 
cestoris- feigned. . Same case. 

‘See Deep, Wirxess,. 
EXECUTOR. 


If. there be judgment against an executor, for 
the debt of his: testator, and no property of 
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the estate being found, am execution issues 
against that #f the executor, he cannot be re- 
lieved, without shewing that the property of 
the estate, which came tohis hands, has been 
legally administered. Querry’s ¢x’r._ ys. 
_ Faussier ex’rs, 645 
HABEAS CORPUS. :f 
See C2’ 82°, % 


INTEREST. 


Writing is not of the essence of a contract for 
conventional interest. Delacroix vs. Pre- 
wost’s ex rs. 276 
Neo interest, even from the inception of'thesuit 
is allowed, where the demand is liquidated 
by the judgment only. Andry & al. vs, Foy. 689 
See Morteace 2. 





INTERROGATORY. 


A party whe is required to answer an interro- 
gatory which he is not bound to answer, 
ought to meve to have it stricken out; if he 
do answer, he will be concluded thereby. 


Delacroix vs. Prevost’s ex’rs. 9 276, 727 
An interrogatory may be pe to an executer. 
Same case. 730 


JOINT OWNER. 
A joint owner is liable for ordinary neglect, 
Ralston vs. Barclay & at. 649 
Ifhe be in the habit of having the common ship 
insured, and insures his own half only, he 
will be liable to his co-owner for the loss. 
Same case. ~ 2a 
See ArTacHMENT 2. 


INDEX OF © 


-LEGATEE. 


He cannot be compelled to suffer a deduction 
from his legacy, in order to pay a debt, not es- 
tablished contradictorily with the heir or re- 
presentative. White vs. Hepp & al. 

MORTGAGE. 
If the vendor covenant to clear the estate from 
+a mortgage, he-will not be permitted to reco- 
ver the price, till he satisfy the vendee that 
the mortgage is raised. Bouthemy’s ex’r. 
vs. Ducournau. 

And interest will not be allowed him, except 
from-that time. Same case. 

See Dower 3, PararHernat Estate. 
NEW TRIAL. ; 


Whether one will be granted to afford an op- 
portunity to shew, that a witness, sworn 
without objection, perjured himself? Saulet 
vs. Loiseau. 


PARAPHERNAL ESTATE. 


All the wife’s property, not constituted in dot, 
is paraphernal, and she has a mortgage on 
the hushand’s property, if he disposes of ‘it. 
Hannie vs. Browder. 

PARTNERSHIP. 

The dissolution of a partnership does not pre- 
vent the partners from bringing suit. Ter- 
rit & al. vs. Flower & al. 

The creditor of a partner has no right to be 
placed on the bilan of the partnership, nor on 
that of his debtor’s co- er. Desse’s 
vs. Plantin’s syndics. 

A debtor of a firm on its failure, cannot plead 
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to the action of the syndics, payment. aud 
satisfaction by the individual partner, with 
whom he contracted, to the other. “Duncan 
& al. syndics vs. Bechtel. ‘a 510 


PARTITION: 


‘2 «An heir may bring ah action of partition, 
against a purchaser of the estate from his 
co-heir. Gravier & al. vs. Livin &al. 281 
> 2 The action of, is prescribed by the lapse of thir- 
. a ty years only«~ Same case. Pr id. 
4 8 A husband may proceed, without his wife, to 
a the*partition of the moveable part of a sue- 
cession accrued to her. Tregre ve. Tregre. 665 
See EvipEnes. M4 


PETITION. | 
See Practice. 1, 6. 


PRACTICE, . | 
1 Every circumstance, which is proper to bé 
known, in order to put the defendant on his 
defence of the suit, ought to,be statéd-in the 
petition. Duncan & al. syndics vs. Bechtel. 510. 
2 When a suit is not on trialybefore a jury, it 
cannot be discontinued, without the leave of 
the court. Hunt vs. Morris & al. 676 
8 When causes are consolidated the court can- 
not till they be severed, give judgment on ei- 
ther of them alone. | Lafon vs. Riviere. 1 
4 No judgment can-bé given against a party, who 
is not in Court, by his person or property ; nor 
any final one, until after answer filed or 
judgmeut taken by default. Woodward & 
al. vs. Braynard & al. 572 
5 When the illegality of a contract is not plead- 


ing, and does not appear from the evidence 
VoL. vi. 94 
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plaintiff, the judgment will not be disturbed, 
though some eviderice of illegality may ré- 
sult from the cross-éxainination of the plain- 
tiffs witnesses, or from thé testimony ad- 
duced: by the debindant. Harvey vs. Fitz- 


6 Aclaim a dewaies: on aecount of the defend- 
ant’s néglect i in managing the plaintiff’s af- 
fairs, myst be specifically taid and will not 
be admitted, on a petition, which charges 
only: that the defendant is indebted oman 
accoint. Ralston vs. Barclay & al. 

7 Parties are to be admitted to lay the facts of 
their case to the jury, as naked as they can 
present them ;.and no other restriction can 
be imposed on them, than fo require that the 
facts be pertinent. Plate Bank vs. 
George. 

8 If the proceedings of a family Siecting held 
before the parish judge, for thé partition of 
an estate be recorded in French, they will 
beset aside. Hregre vs. Tregre. 


See ABATEMENT, Arraciaest, Aprrar, 62° 
S82’, Crry éourt, Césston or Goons, Deo. 
Por. Evipenct, Ex®evror, Inrerest, Ix- 
TERROGATORY,; New TRIAL, WITNESS, 


PRESCRIPTION. 


See Partition 2, Stave i. 


RENT. ; 
When the tenant liolds ovet after notice to 
quit, and a declaration that 4 specified high- 
er rent will be required, no greater rent can 
be recovered, without evidence of the value 


in stipport of it, if théré be 4 verdict for the 
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PRINCIPAL MATTERS. 
of the rent of of damages sist 
landlord. Rodriguéx vs. Combes & 
RIPARIOUS ESTATE. 

1 The words face au fleuve, prima facil dédig- 


nate, in Louisiana, a riparious: estate. . 
gan vs. Livingston & at. 


the 






2. The vendee of a riparious estate * 


qualified property in the bank’ of the river, 
‘and consequently in the batture, whigh pay 
be added to it Same case. ; 

§ An intervening highway does not 
if the owner of the estate bé bound: to repair 
the way and the soil of it to'be 3 5 risk. 
Same case. - 

fi 
! _, SALE. 

1 A-sale of land, under privat signature, is 
binding, although it recites the intention of 
the parties, to have a otoriah act of it.exe- 
cuted. Poeyfarre vs. Delor.' 

2 If the vendor be brought in bythis vendee to 
defend his title; the judgment on such a 
suit does not bind him as to’the amount of 
damages, which he may aftérwards demand 
from: the’ then plaintiff, his own, vendor. 
Maurin va: Toustin. © 

3 Although several slaves fe sold together for a 
single price, the sale# will, not be rescinded 
for-all,if any ong, om ‘a namber less than the 
whole, have any swahibitery defect. Andry 
al. vs. Foy: ' 

4 The tradition of a real estate may be made by 

the tonsent of the vendor, that the vendee 
take possession. Cnvillier ys; Af‘ Donogh. 

If he who has sold goods for anether, renders 
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REDAINDERE Soe ¢ 


4n account ‘of them which is-accepted, he 

ot afterwards be called upon for the 

price of any, part of them uncollected. Rion 
_¥8. Gilly & al. ' 

RE, 0 See Morrtcace, Save 3. 
, SLAVE, 

enjoyed her freedom in Hispaniola, 

‘the revolution there, may reckon that 

establishing. her title by prescribe 


ion. etayer vs. Metayer. 
i of a slave acquires civil effectsby 
his emahcipation. Girod vs. Lewis. —_ 559 
If.a slaye’sold.remain with the vendee, he is " 
- Jiable, to be seized for his debts. Pierce vs. 
Curtis. . § 
A slave does tet become free on his being ille- 
‘gally imported into the states’ Gomezvs. - 
‘ Bonneval. 4 ' 
A slave may sue another person than her mas- 
ter, in order to obtain her freedom. - Marie 
vs. fvart. - 
» See Sate 3. 


WITNESS. 


One who testifiedtagainst his own interest is 

not liable to object nn vs. a 

kins. 

The creditor of a persdh, for whose debt the 
suit is brought, is not-am imcompetent-wit- 
ness for the plaintiff. Hewes vs. Lauve. 

A witness is not protected from.answering a 
question, in the ground that he may thereby 
render himself liable to a civil ze Plan-. 
ters’ Bank v vs. George. 
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